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PREFACE. 


Th  E  importance  of  the  fubjedt, 
renders  an  apology  for  the  publication 
of  this  book  unneceffary  ;  and  will*  it  is 
imagined,  be  a  fufficient  recommenda¬ 
tion  of  it,  to  that  numerous  and  refpec- 
table  part  of  the  community  for  whole 
particular  ufe  it  is  defigned. 

The  immenfe  amount  of  the  daily 
tranfaclions  in  commerce  throughout 
this  kingdom,  and  the  deficiency  of 
information  as  to  many  of  the  points  of 
law  by  which  thofe  tranfaclions  are  lia¬ 
ble  to  be  affected,  are  two  very  remark¬ 
able  facts.  To  diffufe  this  neceffary  in¬ 
formation  therefore,  together  with  that 
which  relates  to  the  perfon,  the  dwelling, 
and  the  fervants  of  the  trader,  is  the  ob¬ 
ject  of  the  Compiler,  in  prefenting  this 
collection  to  the  Public.  He  has  aimed 
at  perfpicuity  and  certainty  ;  and  has 
purpofely  avoided  all  legal  phrafes,  ex- 

A  2  .  cept 


/ 


iv  PREFACE. 

cept  where  no  other  could  be  fubftituted 
without  circumlocution ;  and  thofe  which 
are  ufed  are  explained  in  the  conclufion. 
The  book  might,  with  eafe,  have  been 
confiderably  fwelled  by  writing  in  a  dif- 
fufe  or  in  an  argumentative  itile  ;  but 
as  the  end  might  thus  poffibly  have  been 
defeated,  brevity  has  been  confulted  ; 
and  it  is  imagined  that  the  aphoriftical 

form  in  which  it  is  written,  will  con- 

* 

duce  to  the  eafy  retention  of  the  matter 
in  the  memory. 

As  to  laws  that  relate  to  the  public 
revenue,  and  thofe  which  have  for  their 
objedt  the  regulation  of  particular 
branches  of  trade,  they  were  not  with¬ 
in  the  Compiler’s  plan  ;  for  the  perfon$ 
who  are  affedted  by  them,  muft  necef* 
farily  be  informed  of  fuch  as  relate  to 
their  own  concerns,  and  there  are  pub¬ 
lications  already  extant  which  contain 
them. 

It  is  not  the  intent  of  the  Compiler 
in  this  publication  to  make  every  man 

his 
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his  own  lawyer ;  but  merely  to  com¬ 
municate  fuch  information  upon  tliofe 
fubjecls  in  which  every  trader  has,  at 
fome  time  of  his  life,  an  intered,  as  may 
ferve  to  caution  him  in  avoiding  danger, 
and  to  diredl  him  in  the  government  of 
his  commercial  and  other  concerns. 
This  being  his  defign,  it  was  not  neced 
fary  to  give  a  compleat  treatife  under 
each  head,  nor  to  mention  many  points 
that  are  neceffiary  for  profeffional  men 
to  know. 

Among  the  various  branches  of  the 
education  of  young  men  intended  for 
the  commercial  world,  it  feems  to  be  a 
great  error,  that  the  mod  obvious  and 
material  parts  of  thofe  laws  which  mud 
affedt  their  future  property  and  engage¬ 
ments,  are  not  included.  Indeed  there 
is  fo  general  a  negligence  on  this  fubjecl 
that  a  young  man  feidom  acquires  diffid¬ 
ent  knowledge  to  condudt  himfelf  with¬ 
out  condderable  danger,  ’till  either  he  , 
or  fome  of  his  friends  have  been  taught 

bv 


2 


s 


vi  PREFACE. 

by  coftly  experience.  The  Compiler 
may  therefore  ft  and  excufed,  if  he  fug- 

gefts,  that  to  make  the  laws  relating  to 

v  / 

commerce  a  branch  of  the  education  of 
young  men  defigned  for  trade  will  nei¬ 
ther  be  found  difficult,  expenfive,  nor 
without  confiderable  utility. 

The  Reader  will  obferve,  that  where 
fingle  examples  are  given,  they  are  but 
examples  ;  that  generally  where  there  is 
the  fame  reafon,  there  is  the  fame  law  ; 
and  that  where  the  reafon  of  the  law 
ceafes,  there  the  law  generally  ceafes 
alfo. 

V 
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ERRATA. 

Page  ^ I .  line  26.  for  “  edit 0;”  read  “compiler" 

— —  99.  —  11.  for  “  looje ”  read  “  lofe" 

.  191.  - —  17.  omit  the  word  “  but ”  and  read 
“  an  infant,  &  c" 

NOTE  upon  N°  381. 

The  courts  now  decline  to  conllrue  demifes,  where 
,tro  certain  term  is  fpeeilied,  to  be  at  will,  but  rather 
hold  them  to  be  tenancies  from  year  to  year,  fo  long 
as  luits  both  parties ;  and  where  the  rent  referved  is 
.annua!,  they  will  not  luffer  either  party  to  determine 
the  deinile  at  the  expiration  of  die  year,  except  rea- 
icnabie  notice  be  previoufly  given,  by  which  a  notice 
©f  iix  mouths  is  generally  intended. 
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Adulteration  of  wine,  either 

by  the  merchant  or  vintner,  is 
punifhablc.  Stat .  12  C.  2.  c.  25. 


Every  verbal  agreement  not  to  be 
performed  within  a  year,  is  void.  Stato 
2 9  2.  c9  3* 


If  there  be  an  agreement  to  enter 
into  a  bond  for  the  performance  of  a 
thing  of  certain  value,  without  naming 


what  fum,  the  law  will  intend  it  ac« 
ig  to  the  value.  1  Siderf,  270, 

H"  ■ 

B 


/ 


C  2  3 

2lppjenttce, 

IV.  ' 

In  the  city  of  London ,  the  Chamber- 
lain  is  judge  in  all  complaints,  either  of 
the  apprentice  againft  his  matter,  or, 
of  the  matter  againft  his  apprentice; 
and  punifhes  the  offender,  at  his  difcre- 
4ion.  Wood’s  Inft .  523. 

V. 

If  the  indentures  of  an  apprentice  in 
the  city  of  London  are  not  inrolled,  he 
may  fue  them  out  and  be  difcharged 
from  his  matter.  Ibid. 

VI. 

A  matter  may  corredt  his  apprentice 
for  negligence,  or  other  mifbehaviour ; 
but  with  moderation.  Noys  Maxims ,  13* 

VII. 

i  •  4  ■'  ■  ,  v  *  <*  f-\  <*F*  rf  • ■  \  *  , 

Apprentices  to  trades,  not  in  the  city 
of  London ,  may  be  difcharged  on  rea- 
fonable  caufe,  at  their  own  requeft,  or 

at  tEat  of  tjic  matter,  either  at  the  quar¬ 
ter 
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ter  feflions,  or  by  one  juftice,  with  ap¬ 
peal  to  the  feflions,  St  at.  5  Eliz .  c.  4. 
20  Geo.  2.  c.  19. 

VIII. 

Juftices  upon  the  difcharge  of  an  ap¬ 
prentice  may,  if  they  think  reafonable, 
diredl  reftitution  of  a  rateable  Ihare  of 
the  apprentice  fee.  1  Salk .  67. 

IX. 

If  an  apprentice,  with  whom  lefs  than 
lo/.  fee  has  been  given,  runs  away 
from  his  mailer,  he  is  compellable  to 
ferve  out  the  time  of  his  abfence,  at 
any  period  within  feven  years  after  the 
expiration  of  his  contrail.  Stat .  6  Geo * 
3.  c .  26. 

X. 

An  apprentice,  whofe  mailer  becomes 
a  bankrupt*  fhall  be  admitted  as  a  cre¬ 
ditor  under  the  commiflibn,  bn  account 
of  his  apprentice-fee,  deducting  for  the 
time  he  had  lived  with  the  bankrupt, 
I  Atkyns  149. 
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xr. 

By  the  cuftom  of  London ,  infants 
above  fourteen,  and  under  twenty-one 
years  of  age,  may  bind  themfelves  ap¬ 
prentices  ;  but  this  extends  not  to  wa¬ 
termen.  6  Mod .  Rep .  69. 

XII. 

x  *  s 

By  jjie  cuftom  of  London ,  when  a 

T  • 

matter  dies,  the  executor  fhall  put  the 
apprentice  to  fome  other  matter  of  the 
fame  trade  for  the  remainder  of  the 
time.  1  Salk.  66.  Otherwife  an  ap¬ 
prentice  is  not  ftridtly  aflignable,  nor 
tranfmiflible.  1  Doug .  71. 

sitteff. 

XIII.  '  * 

/ 

In  arrefts  for  debt,  no  outer  door 
may  be  broke  open,  nor  outer  latch 
drawn,  to  execute  the  procefs ;  otherwife 
it  is  in  cafe  of  felony,  Plowd%  Com .  322. 
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XIV. 

But  where  a  lodger  Inhabits  a  houfe, 
having  one  outer  door  for  owner  and 
lodgers :  a  ffieriff’s  officer,  having  le¬ 
gally  entered  at  the  outer  door,  may, 
after  notice  and  refufal  of  admittance, 
break  open  the  lodger’s  apartment  to' 
arreft  him  on  civil  procefs.  Lofft  374. 

XV. 

If  a  bailiff  touches  a  perfon’s  hand, 
either  as  he  puts  it  out  of  a  window,  or 
the  officer  puts  in  his  hand  and  touches 
him,  (having  a  warrant  to  take  him) 
he  is  then  his  prifoner ;  and  he  may 
break  open  the  houfe  to  take  him  away. 
Vent .  306.  7  Mod .  Rep .  8.  2  Ld. 

Raym #  1028. 

XVI. 

So  where  a  perfon  is  lawfully  arrefted, 
and  afterwards  efcapes  and  fhelters  him- 
fdf  in  a  houfe.  2  Hawk .  P .  C .  c .  14. 

XVII. 

A  bailiff  need  not  fliew  his  warrant 
when  he  arrefts,  if  he  be  commonly 

B  3  known 
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known  as  a  bailiff:  but  if  he  arrefts  a 

\  # 

man  without  a  warrant,  though  he  a£* 
terward  receives  one,  he  is  liable  to  an 
adtion  for  falfe  imprifonment.  9  Rep . 
69.  Dyer  244. 


XVIII. 

A  writ  may  be  executed  the  day  it  is 
La  returnable,  but  not  after.  Wilfon  372, 

Keb.  718. 

XIX. 

No  writ  can  be  executed  on  a  Sunday , 
except  it  be  for  treafon,  felony,  or 
breach  of  the  peace.  Stat .  29  C.  2.  c.  7. 

XX, 


71,  .  ^ 


But  the  bail  may  take  his  principal 
aud  confine  him  ’till  Monday ,  and  then 
render  him.  And  a  perfon  that  efcapes 
may  betaken.  6  Mod .  i?^.  231. 
tefcue  374. 


XXI. 


No  feaman  on  board  any  of  his  1114- 
3  city’s  Ihips,  can  be  arrefted  for  any  debt, 
unlefs  the  fame  be  fworn  to  amount  to 

20  L 
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20 1.  Stat .  31  Geo .  2.  c.  10.  But  a 
foldier  may  be  arrefted  for  a  debt  of 
Ip/.  Annual  Mutiny  AEls. 

XXII. 

No  member  of  the  Houfe  of  Commons 
can  be  arrefted  during  the  fitting  of 
parliament,  nor  within  forty  days  after 
the  prorogation,  nor  within  forty  days 
before  the  next  meeting.  1  Blackjl . 
Com .  163. 

I'  ^  ;  XXIII. 

The  perfon  of  a  peer  is  by  privilege, 
at  all  times  facred  and  inviolable  ;  and 
this  extends  to  Scotch  peers  (who  are  all 
peers  of  Great  Britain)  whether  in  or 
out  of  parliament.  6  Rep.  52.  Stat. 
5  Ann.f  ?.  c.  8. 

Ml  '  -  xxiv. 

An  ambaffador,  or  public  minifter 
from  a  foreign  court,  together  with  his 
domeftics,  being  regiftered  in  the  fecre- 
fary  of  ftate’s  office,  is  privileged  from 
arrefts.  Stat.  7  Ann.  c .  12. 

b4 
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XXV.  • 

Suitors,  witneffes,  and  other  perfons, 
neceffarily  attending  any  courts  of  re¬ 
cord  upon  bufinefs,  are  not  to  be  ar- 
refted  during  their  adlual  attendance  ; 
which  includes  their  neceffary  coming 
and  returning.  3  Blackji .  Com.  289. 

XXVI. 

By  the  cuftom  of  London ,  the  debtor 
may  be  arrefted  before  the  money  is  due, 
to  make  him  find  fureties.  8  Rep.  12 6. 

XXVII. 

A  man’s  houfe  is  only  for  himfelf,  his 
family,  and  his  own  goods ;  not  for  a, 
ftranger  who  flies  thither  for  flicker, 
nor  for  his  goods ;  but  the  IherifF  or 
his  officer,  after  requeft,  may  break  qpeit 
the  doors.  JVood’s  Irift.  71. 

XXVIII, 

If  a  bailiff  has  a  warrant  to  arreft  a 
man,  and  another  hinder  him  from  dor 
ing  it,  there  being  no  acflual  arrefl:, 
it  is  not  a  refcous,  but  it  is  a  con¬ 
tempt  of  court,  and  punifliable  accord^ 
ingly.  6  Mod.  Rep.  210. 
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XXIX. 

If  a  man  that  is  arrefted  for  debt. 

r~  %  f 

efcapes  from  the  cuftody  of  the  officer 
or  gaoler,  the  ffieriff  is  liable  to  the 
plaintiff  for  the  debt.  Bait .  Sher .  484. 

■  XXX.  ■ 

If  bailiffs  demand  more  than  their 
juft  fees  when  offered  them,  and  detain  a 
man  thereupon,  it  is  falfe  imprifonment. 
Co.  Lit.  124. 

XXXI. 

When  bailiffs  take  fees  not  warranted 
by  law,  it  is  extortion,  and  feverely  pu- 
niffiable  by  fine  and  imprifonment, 
j.  Hawk.  P.  Gf  170. 

■’  .  ✓ 

artificers* 

XXXII. 

A  taylor,  or  other  artificer,  may  de¬ 
tain  a  garment,  SsV.  till  payment  is  made 
for  his  labour,  x  Ld.  Raym.  393. 
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XXXIII. 

Seducing  and  tranfporting  artificers 
to  go  and  fettle  abroad  is  feverely  pu* 
nifhable.  Stat .  5  G.  1*  £.27.  23  G.  3. 

r.  13.  14  G.  3.  r.  71.  21  G.  3.  <r.  37, 

$2  G»  3.  6o«  G.  3?  r.  67 

No.  324.  Labourers* 

Arbitration  anb  Atoarb, 

XXXIV. 

Merchants  and  others,  who  defire  to 
end  any  controverfy  (for  which  there  is 
no  other  remedy  but  by  a  perfonal  ac¬ 
tion  or  fuit  in  equity)  ^  may  agree  that 
their  fubmiffion  to  arbitration  fliall  be 
made  a  rule  of  any  of  the  king’s  courts 
of  record,  and  may  infert  that  agree¬ 
ment  in  their*  fubmiflion  or  condition  of 
the  arbitration  bond,  which  agreement 
the  court  fliall  make  a  rule ;  and  if  the 
parties  difobey  it,  they  are  liable  to  be 
puniftied  as  for  a  contempt  of  the  court, 
Stat .  9  £5?  10  IV.  3.  c,  15. 
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XXXV. 

In  awards,  each  party  muft  be  ap* 
pointed  to  give  or  do  fomething  to  the 
other }  for  where  all  is  to  be  performed 
on  the  one  part,  and  none  on  the  other, 
the  award  is  void.  Hob .  49. 

XXXVI. 

There  are  alfo  thefe  Rules  as  to  Awards, 

1.  That  the  arbitrators  muft  make  a 
final  end  of  the  controverfy,  fo 
as  the  parties  may  have  the  fruits 
of  it  without  fuit.  Str .  1 024. 

f  •  •  %  ■ 

2.  That  they  cannot  delegate  their 

9 

authority. 

3.  That  the  award  muft  be  within  the 

time  limited.  Cafes  temp .  Ld. 
Hard.  181. 

XXXVIIf 

**  1 

An  award  may  be  fet  afide  for  cor¬ 
ruption,  or  other  mifbehaviour  in  the 
arbitrators  or  umpire,  if  it  be  proved  on 
oath  to  the  court  within  one  term  after 

the 
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the  award  is  made.  Stat.  9  io  3, 

f.  15, 

XXXVIII. 

After  an  award  made,  the  powers  of 
the  arbitrators  ceafe,  and  they  can  neither 
tetrad  nor  alter  it.  Lex  Merc .  341. 

XXXIX. 

-  / 

V. 

A,  man  enters  into  a  bond  for  the 
performance  of  an  award,  and  after^ 
ward  by  his  deed  revokes  the  authority 
given  to  the  arbitrators ;  the  revocation 
is  good,  but  the  bond  is  forfeited. 
B  Rep.  8 1,  82. 

XL. 

If  a  partner  on  the  behalf  of  himfelf 
and  the  other  partners,  fubmits  to  an 
arbitration,  and  promifes  to  perform  the 
award,  they  are  not  bound  thereby, 
though  he  fhall  perform  it.  2  Mod. 
Rep.  228. 

XLI, 

A  married  woman  cannot  fubmit  to 
an  award,  for  the  fubmiffion  is  a  free 
4  ad, 
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act,  and  the  will  of  a  married  woman 
is  fubjecft  to  that  of  her  hufband.  i  LiU 
ly  s  Prac.  Reg .  136. 


2lffaultan£s  Batter?, 

XLII. 

If  one  beat  or  affault  me,  I  may  ju£* 
tify  beating  of  him.  A  man  may  alfo 
beat  another  in  defence  of  his  goods, 
his  wife,  his  children,  Ssfc. :  and  a  fer- 
vant  may  juftify  beating  another  in  de¬ 
fence  of  his  mafter ;  for  all  thefe  are  but 
reafcnable  when  a  battery  is  begun, 
though  they  ought  only  to  be  done  to 
repulfe  the  injury.  Braft.  9  £.  4. 
i  Hawk.  P.  C.  160. 

,  XLIII. 

If  one  man  attempt  to  beat  another ; 
as  i^  he  lifts  up  his  cane  or  his  fift  in  a 
threatening  manner,  though  without 
touching,  and  though  no  adlual  fuffer- 
ing  is  proved,  yet  the  party  injured  may 
have  redrefs  by  an  action  of  trefpafs, 
i  Hawk ,  Pt  Cn  c.  62, 
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XLIV. 

feattei'y  is  the  unlawful  beating  of 
another  in  the  flighted  manner  in  an¬ 
ger  ;  and  the  remedy  is  both  by  adlion 
and  indidlment ;  the  one  for  damages, 
the  other  for  the  breach  of  the  public 
peace.  Finch  L .  203.  1  Hawk.  P .  C% 
c.  62. 

* 

Slttacl jment, 

XLV. 

By  the  cudom  of  London ,  a  man  may 
attach  money  or  goods  belonging  to 
his  debtor  in  the  hands  of  a  dranger. 
12  Mod .  Rep .  213.  But  trud-money  is 
not  within  the  cudom.  1  Doug .  379. 

XLVI. 

\ 

Where  a  man  hath  an  authority  to  do 
an  adt,  he  mud  do  it  in  the  name  of 
him  who  gave  the  Authority,  9  Rep.  j6* 
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XLVII. 


Where  an  authority  is  given  and  the 
perfon  purfues  not  his  authority,  he  is 
a  trefpaffer  from  the  beginning.  Lutw . 
1480. 

*  .  *  . 

Bankruptcy. 

XL  VIII. 

Every  trader  who  feeks  his  living  by 
buying  and  felling  ;  every  fcrivener, 
banker,  broker,  or  fadtor  ;  but  no  farm¬ 
er,  grazier,  drover,  nor  inn-keeper,  (as 
ftich)  nor  any  perfon  under  twenty-one 
years  of  age,  is  liable  to  the  ftatutes  of 
bankruptcy.  Stat .  1 3  Eliz.  c.  7.  21 

Jac .  1,  c .  19.  5  Geo .  2 .  r.  30. 

XLIX. 

By  the  cuflom  of  London ,  a  commit- 
fion  may  be  taken  out  againft  a  married 
woman,  being  a  foie  trader  therein,  with 
refpedt  to  her  feparate  effedis  in  trade* 
3  J3urr.  1776. 


t  i6'l 

L. 

*  ,  .  ,  ♦» 

No  perfon  fhall  have  a  commiffion  of 

bankrupt  awarded  againft  him,  but  at 
the  petition  of  iome  one  creditor  of  i  oo /. 
or  of  two  of  150/.  or  of  more  of  200  L 
Stat.  5  Geo .  2.  c.  3  0. 

LI. 

Ads  of  Bankruptcy  are* 

j .  A  man’s  departing  the  realm  with 
intent  to  defraud  his  creditors. 

* . .  *  t  0  .  «  » ■  * 

,2.  Departing  from  his  own  houfe,  with 
a  view* to  fecret  himfelf and  avoid 
his  creditors. 

3.  Keeping  in  his  own  houfe  privately, 
fo  as  not  to  be  feen,  or  Ipoken  with 
by  his  creditors. 

4.  Procuring  his  money,  goods,  chat¬ 
tels,  and  effeds,  to  be  attached,  of 
fequeftered,  by  any  legal  procefs. 

5.  Procuring  or  fuffering  himfelf  wit* 
lingly  to  be  arrefted,  outlawed,  or 
imprifoned,  without  juft  or  lawful 
caufe. 
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6.  Making  any  fraudulent  conveyance 
to  a  friend  or  fecret  truftee,  of  his. 
lands,  tenements,  goods,  or  chattels.  . 

7.  Procuring  any  protection  to  fecure 
his  perfon  from  arrefts,  not  being 
privileged  by  parliaments, 

8.  Lying  in  prifon  for  two  months  or 
more,  upon  arreft  for  debt,  without 
finding  bail  in  order  to  procure  his 

liberty. 

« 

9.  Efcaping  from  prifon  after  an  arreft 
for  a  juft  debt  of  100/.,  or  upwards. 

1  o.  Endeavouring  or  defiring  by  any 
petition  to  the  king,  or  bill  exhibited 
in  any  of  the  king’s  courts,  againft 
any  creditors,  to  compel  them  to  take 
lefs  than  their  juft  debts,  or  to  pro- 
craftinate  the  time  of  payment. 

1 1 .  Negledting  to  make  fatisfacftion  for 
any  juft  debt  to  the  amount  of  100/. 
within  two  months  after  fervice  of 
legal  procefs  for  any  fuch  debt  upon 
any  trader  having  privilege  of  par¬ 
liament.  Stat .  13.E&S.  c.  7.  1  Jac.  1. 

C  if*  1 5* 
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c.  15.  21  Jac.  1.  c .  19.  4  Geo.  3+ 

*•  33*>  :  '  ;  v 

LIL 

An  affignment  by  deed  of  a  leafe,  part 
of  a  bankrupt’s  eftate,  in  contempla¬ 
tion  of  an  act  of  bankruptcy,  is  itfelf  an 
aft  of  bankruptcy.  1  Doug .  86. 

LIH. 

So  is  an  affigment  by  deed,  of  all  a 
trader’s  ftock,  though  only  by  way  of 
fecurity,  and  for  a  valuable  confidera- 
tion.  1  Burr.  467. 

LIV. 

So  it  is,  though  fuch  an  affignment  is 
only  one  third  of  his  ftock.  3  Wilf.  47. 

LV. 

A  parol  affignment  of  only  part  of  & 
trader’s  ftock,  and  though  by  way  of 
fecurity,  if  done  in  contemplation  of  a 
bankruptcy,  is  void.  Cozvp .  629. 
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LVI. 

If  a  trader  execute  a  bill  of  fale  of  all 
his  (lock  and  effe&s  to  pay  certain  cre¬ 
ditors,  the  overplus,  if  any,  to  be  ac¬ 
counted  for  to  himfelf,  this  is  an  acl  of 
bankruptcy,  i  Doug .  295- 


LVII. 


..  * 

A  ftoppage  or  refufal  of  payment  is 

no  acfl  of  bankruptcy  ;  nor  is  an  arreft, 
if  bail  be  giveii,  7  Mod .  Rep .  139. 

LVJII. 

After  four,  and  within  twelve  months 
from  the  ilfuing  of  the  commiflion,  the 
affignees  are  bound  to  give  twenty-one 
days  notice  to  the  creditors,  of  a  meet¬ 
ing  to  declare  a  dividend ;  and  within 
eighteen  months  of  the  fame  period,  a 
fecond  and  final  dividend  muft  be  made, 
unlefs  all  the  effects  are  exhaufted  by 
the  firft.  Stat.  5  Geo.  2.  c.  30. 

7  '  ’  V*  wi  /  ' 

-  *  / 
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\  r* 

LIX. 

If  an  executor  becomes  a  bankrupt, 
the  commiflioners  cannot  feize  the  fpe- 
cific  effedls  of  his  teftator,  not  even  in 
money  which  fpecifically  can  be  dif- 
tinguifhed  and  afcertained  to  belong  to 
fuch  teftator,  and  not  to  the  bankrupt 
himfelf.  3  Burr .  1368,  1369. 

LX. 

Debts  payable  upon  a  contingency 
which  may  never  happen,  cannot  be 
proved  under  a  commiflion  of  bank¬ 
ruptcy.  3  Wilf.  C.  B.  2  jo. 

LXI. 

Where  a  bond  conditioned  for  the  re- 
payment  of  a  fum  of  money  by  a  prin¬ 
cipal  and  furety  has  not  been  forfeited 
’till  after  the  bankruptcy  of  the  furety, 
the  debt  cannot  be  proved  under  his 
commiflion,  and  therefore  he  may  be 
fued  upon  it,  notwithftanding  his  cer^ 
tificate,  the  debt  as  to  him  being  con¬ 
tingent  1  Doug.  160, 
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LXII. 

If  A .  at  the  inftance  of  B .  accepts  a 
bill  payable  to  his  order,  not  having  any 
effects  of  B.  in  his  hands,  and  B.  becomes 
a  bankrupt  before  the  bill  becomes  due, 
and  A,  pays  it  when  due  to  an  indoriee, 
it  is  not  a  debt  againfl  B .  till  actually 
paid,  and  therefore  is  not  difcharged  by 
his  certificate,  i  Doug .  166. 

LXIII. 

If  A.  draws  a  bill  of  exchange  on  his 
correfpondent  abroad,  which  is  after¬ 
wards  protefted  for  non-acceptance,  and 
he  becomes  bankrupt  before  the  return 
of  the  bill,  the  debt,  being  contracted 
when  the  bill  was  drawn,  may  be  proved, 
and  is  difcharged  by  the  certificate. 
2  Str.  949.  3  Wilfi  17. 

LXIV. 

;  One  guilty  of  ufury,  cannot  come  in 
to  prove  his  debt  as  a  bond  Jide  creditor 
under  the  commiflion,  for  the  whole 
debt  is  void.  2  Vez.  489.  1  Aik%  125. 

C  3 
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LSV. 

Money  owing  out  of  England  to  a 
bankrupt,  may  be  attached  by  the  law 
of  the  place,  after  the  bankruptcy,  for  a 
debt  due  before  it.  i  Doug .  1 70. 

LX  VI. 

A  creditor  may  chufe  whether  he  will 
come  in  under  the  commiflion  or  not ; 
but  if  he  chufes  to  come  in,  he  cannot 
proceed  at  law  likewife  for  the  fame 
debt.  Therefore  if  a  creditor  has  the 

_  A 

bankrupt  in  execution,  he  mufl  difcharge 
him  from  the  execution  before  he  can  be 
admitted  as  a  creditor  under  the  com- 
miffion.  And  a  petitioning  creditor,  by 
the  very  petition  hath  made  his  election* 
1  Atk .  83.  152. 

LX  VII. 

If  any  eftate  of  the  bankrupt  be  ex¬ 
tended  after  he  is  become  a  bankrupt, 
by  any  perfon  under  pretence  of  his  be¬ 
ing  accountant  or  debtor  to  the  king,  the 
commiflioners  may  examine  upon  oath 

whether 
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I 

whether  the  faid  debt  were  due  to  fuch 
debtor  or  accountant,  or  whether  any 
contract  were  originally  made  between 
him  and  the  bankrupt  $  and  if  it  was 
made  with  any  other  perfon,  or  for  the 
ufe  of  any  other  perfon,  the  eommfdion- 
ers’  proceedings  fhall  be  available  againft 
the  extent.  Stat.  21  Jac.  1.  c.  19. 

-  L XVIII. 

Otherwife,  an  extent  of  the  crown  is 
available  againft  a  commiiTion  of  bank¬ 
ruptcy  ;  the  crown  not  being  within 
the  ftatutes  of  bankrupts.  1  Atk .  262. 

LXIX. 

Perfons  who  have  fecurities  payable 
at  a  future  day,  for  goods  delivered  to 
fuch  as  become  bankrupts  before  the 
time  of  payment,  Ihall  be  admitted  to 
prove  fuch  fecurities,  and  receive  their 
proportion  with  the  other  creditors,  de¬ 
ducing  intereft  from  the  time  of  pay¬ 
ment  till  the  time  it  would  have  become 
due,  St  at.  7  Geo.  1.  c.  31. 

C  4 


I 
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LXX. 

Where  debts  carry  intereft,  the  in¬ 
tereft  ftiall  be  continued  down  to  the 
date,  of  the  commiflion;  but  note,  credi¬ 
tors  have  no  right  to  prpve  intereft  upon 
them,  unlefs  it  is  expreffed  in  the  body 
pf  the  notes,  i  Atk .  15 1. 

LXXI. 

No  debtor  fhall  be  prejudiced  by  the 
payment  of  his  debt  to  the  bankrupt 
before  he  hath  notice,  or  it  is  notorious 
that  he  is  bankrupt.  St  at.  1  Jac.  1  • 

1 5. 

LXXII.  , 

Commiflioners  generally  recommend 
to  the  affignees  to  pay  the  whole  of  the 
wages  to  menial  fervants  ;  but  where  the 
wages  of  clerks  and  other  fuperior  fer¬ 
vants  are  large,  and  the  arrears  long^ 
they  fhould  come  in  as  common  credi¬ 
tors.  Green  s  Sp .  of  Bank .  Laws , 
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LXXIII. 

If  there  are  two  joint  traders,  and  one 
of  them  becomes  a  bankrupt,  the  com- 
miffioners  cannot  meddle  with  the  in- 
tereft  of  the  other,  for  it  is  not  affed- 
ed  by  the  bankruptcy  of  his  partner. 
3  Salk.  61. 

LXXIV. 

The  affignees  muft  keep  books  of  ac¬ 
count  of  all  fums  and  effects  received, 
which  every  creditor  who  hath  proved 
his  debt  may  infped  at  feafonable  times. 
Stat.  5  Geo .  2.  c .  30. 

LXXV.  1 

Affignees  are  not  anfwerable  for  lofles 
occalioned  by  their  own  neceffiary  ads ; 
but  if  an  affignee  truft  a  perfon  with 
the  payment  of  money,  who  fails,  and 
the  money  is  loft,  fuch  affignee  fhall  be 
anfwerable  over  to  the  creditors  ;  un- 
lefs  he  confulted  the  body  of  creditors 
in  the  appointment  of  fuch  agent. 
1  Atk.  87. 
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LXXVL 

If  any  perfon  fwear  that  any  ram  is 

due  to  him  from  the  bankrupt*  which 

is  not  due,  or  more  than  is  aue,  he  3  all 
fuffer  as  in  cafes  of  perjury,  and  more¬ 
over  fhall  forfeit  double  to  the  creditors. 
Stat.  5  Geo.  2.  c .  30. 

LXXVII. 

Every  fecurity  given  to  the  ufe  of 
any  creditor,  to  induce  him  to  fign  the 
certificate,  ftiall  be  void.  Ibid . 

LXXVIII. 

Though  a  prior  commiflion  has  been 
fuperfeded  by  confent,  a  certificate  under 
a  fecond  bankruptcy  does  not  protect 
future  efFedts,  unlefs  the  bankrupt  pay 
fifteen  fhillings  in  the  pound  under  the 
fecond  commiflion.  1  Doug .  46. 

LXXIX. 

v  * 

*  If  fome  of  the  bankrupt’s  creditors 
are  induced  by  money  to  fign  the  certi¬ 
ficate 
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ficate  though  the  bankrupt  does  not 
know  of  it  at  the  time  of  their  figning, 
nor  even  when  he  makes  the  necedary 
affidavit  in  order  to  obtain  the  allow¬ 
ance  by  the  chancellor,  yet  if  he  knows 
it  before  the  adtual  allowance,  the  cer¬ 
tificate  is  void,  i  Doug.  228. 

LXXX. 

If 'money  is  given  without  the  bank¬ 
rupt’s  privity,  to  induce  creditors  to  fign 
in  order  to  deprive  him  of  the  effect  of 
his  certificate,  and  fufficient  in  number 
and  value  have  figned,  exclufive  of  thofe 
who  have  taken  the  money,  the  certi¬ 
ficate  ffiall  be  valid.  1  Doug.  280. 

LXXXI.  *  % 

If  a  creditor  has  taken  money  for 
figning  a  bankrupt’s  certificate,  it  may 
be  recovered  back  in  an  adtion  for 
money  had  and  received,  becaufe  of  the 
oppreffion.  1 . Doug .  472, 
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LXXXII. 

An  agreement  to  pay  money  to  the 
aflignees  of  a  bankrupt  on  his  certificate 
being  allowed,  though  for  the  benefit  of 
all  the  creditors,  is  void,  i  Doug .  695. 

LXXXIII. 

A  bankrupt  cannot  claim  either  his 
certificate  or  his  allowance,  if  he  has 
given  with  any  of  his  children  above 
100/.  for  a  marriage  portion,  unlefs  he 
had  at  that  time  fufficient  left  to  pay  his 
debts.  Stat.  5  Geo.  2.  c .  30. 

LXXXIV. 

Nor  if  he  has  loft  at  any  one  time  5/. 
or  in  the  whole  1  co  /.  within  a  twelve 
month  before  he  became  bankrupt,  by 
any  manner  of  gaming,  or  wagering 
whatever,  or  within  the  fame  time  has 
loft  100  /.  by  ftock-jobbing.  Ibid, 


1 
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LXXXV. 

Nor  If  he  negledts  to  difcover  any 
fictitious  debt,  that  may  be  offered  to 
be  proved  under  the  commiffion.  Ibid \ 

LXXXVI. 

The  bankrupt  after  the  allowance  of 
the  certificate,  muft,  on  notice  in  writ¬ 
ing  from  the  affignees,  attend  to  fettle 
his  accounts,  and  for  every  day’s  at¬ 
tendance  he  {hall  be  allowed  two  fhil- 

i  — .  f 

lings  and  fixpence,  Ibid. 

Vide  Legacy,  No.  405.  Land¬ 
lord  and  Tenant,  No.  394,  and 
Factor,  No.  282. 


Bankers, 

LXXXVII. 

No  number  of  perfons  whatfoever, 
exceeding  the  number  of  fix,  may  be 
united  in  partnerfhip  in  England ,  to 
borrow,  owe,  or  take  up,  any  fum  of 
money  on  their  bills  or  notes  payable  at 

demand. 


t 
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demand,  or  at  any  time  lefs  than  ii& 
months.  Stat.  6  A?in.  c.  22. 

LXXXVIII. 

# 

A  banker’s  draft  is  only  taken  condi¬ 
tionally  if  paid ,  and  not  otherwife,  un- 
lefs  there  is  an  exprefs  agreement  to  take 
it  as  cafti.  2  Salk .  442.  2  Ld.  Raym * 

928. 

LXXXIX. 

But  a  perfon  in  London  who  receives 
a  draft  on  a  banker  there  is  obliged  at  his 
peril  to  prefent  it  for  payment  on  the 
day  he  receives  it,  unlefs  there  is  not  a 
reafonable  time  for  that  purpofe.* 
2  Stra.  1175.  1248.  1  Ld.  Raym.  743. 


#  The  compiler  is  aware  that  it  has  been  held  by 
a  very  high  and  refpe&able  authority,  that  it  is  not 
necefTary  to  prefent  a  banker’s  draft  for  payment  on 
the  day  in  which  it  is  received,  and  that  twenty-four 
hours  is  a  reafonable  time  for  that  purpofe  ;  but  with 
great  deference  to  that  authority,  He  conceives  that 
the  confequences  of  fuch  an  allowance  generally, 
may  poffibly  be  highly  prejudicial  to  the  commerce  of 
the  capital.  The  ufual  way  in  which  bankers’  drafts 
are  dilpofed  of,  is  by  fending  them  to  the  banker  of 

the 

i  ■ 

i 
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XC. 

A  banker’s  draft  payable  to  bearer 
and  indorfed,  is  a  bill  of  exchange 
againft  an  indorfer,  and  he  is  equally 
liable,  i  Ld .  Raym .  743. 

XCI. 

If  a  bank  bill  or  banker’s  draft  pay¬ 
able  to  A .  or  bearer,  be  delivered  to 


the  holder,  (and  almoft  every  man  in  trade  now  em¬ 
ploys  a  banker  in  his  money  tranfaftions)  and  ad¬ 
mitting  that  twenty-four  hours  is  a  reafonable 
time,  then  a  banker  might,  without  prejudice  to 
himielf,  negledt  to  prefent  all  the ‘drafts  of  his 
cuftomers  'till  the  following  day.  This  it  mull  be 
allowed  is  an  extreme  cafe,  but  yet  within  the  limits 
of  fuch  a  rule.  On  the  other  hand  it  is  unreafonable 
that  a  man  fhould  fuft’ain  any  injury,  who  receives  a 
draft  at  Hy  de-Park  Comer  late  in  the  day,  becaufe 
he  does  not  run  down  into  the  city  to  prefent  it  on 
the  fame  day.  The  jury  are  in  fuch  cafes  the  moll 
proper  judges  of  what  is  a  reafonable  time,  (which 
cannot  be  fixed  by  any  ftated  rule,  but  mull  vary 
with  circumftances)  in  as  much  as  it  is  generally 
compofed  of  men  accuftomed  to  commercial  tranf- 
attions,  and  liable  to  be  in  a  fituation  fimilar  to  that 
of  the  parties.  The  editor  has  therefore  inferted  the 
former  determinations,  which  he  holds  to  be  law. 

him 
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him  and  loft,  and  is  afterwards  found 
by  a  ftranger  ;  A .  may  have  an  adtion 
againft  the  finder  for  he  had  no  title  to 
it ;  though  if  the  banker  pays  it  he  is 
indemnified.  But  if  the  ftranger  tranf- 
fers  it  to  B.  for  a  valuable  confideration, 
A .  cannot  maintain  an  adtion  againft  B. 
by  reafon  of  the  courfe  of  trade,  which 
creates  a  property  in  the  affignee. 

i  Salk.  126. 

■  *  '  (  . 

)  XCII. 

If  a  banker’s  clerk  overpays  a  bill, 
he  may  be  admitted  evidence  for  his 
mafter,  though  unlefs  the  money  be 
recovered  he  is  anfwerable  ;  but  this  is 
j  only  for  the  neceflity  of  the  thing,  for 
the  confequence  of  rejecting  fuch  a  wit- 
nefs  would  be  mifchievous*  II  Mod. 
Rep .  26 !•  1  Stra •  647* 


1 
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23tUs  of  6rcl)ange  anti 
imifoip  j]5otc0. 

XCIII. 

An  agreement  to  honour  a  bill  of  ex¬ 
change  is  virtually  an  acceptance.  The 
acceptance  need  not  be  on  the  bill,  it 
may  be  by  collateral  writing.  3  Burr . 
1674. 

%  If 

XCIV. 

A  promife  to  accept  a  bill  of  exchange 
is  the  fame  as  an  actual  acceptance ;  it 
will  bind  though  the  acceptor  has  no  ef¬ 
fects  in  hand,  and  without  confideration. 
i  Stra.  648. 

xcv. 

If  a  bill  of  exchange  is  not  accepted, 
an  a<5tion  will  immediately  lie  againft 
the  drawer,  before  the  time  when  it  is  ^ 
made  payable.  1  Doug.  55. 

XCVI. 

An  agreement  to  accept  on  certain 

conditions  is  difcharged,  if  the  condi- 

D  tions 


C  34  3 

tions  are  not  complied  with,  i  Doug . 

297. J 

XCVII. 

Nothing  but  an  exprefs  declaration 
by  the  holder  of  a  bill  of  exchange,  will 
difcharge  the  acceptor.  1  Doug .  247. 

- 1  f 1  1 

XCVIII. 

The  drawing  of  a  bill  of  exchange,  is 
fufficient  to  bring  the  drawer  within  the 
cuftom  of  merchants.  1  Salk .  125. 

XCIX. 

A  bill  of  exchange  payable  to  bearer 
and  indorfed,  is  a  bill  of  exchange  againft 
an  indorfer,  and  he  is  equally  liable. 
I  Ld.Raym.  743.  1  Salk.  125. 

C. 

In  actions  on  bills  of  exchange, brought 
by  an  indorfee  againft  an  indorfor,  the 
plaintiff  muft  prove  a  demand  of,  or 
due  diligence  to  get  the  money  of,  the 
acceptor,  but  need  not  prove  any  demand 
on  the  drawer.  2  Burr .  669. 
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Cl.  • 

In  adtions  on  promiffory  notes, brought 
by  an  indorfee  againft  an  indorfor,  the 
plaintiff  mull  prove  a  demand  of,  or  due 
diligence  to  get  the  money  from  the 
maker  of  the  note.  2  Burr .  669. 

CII. 

If  any  accident  happens  by  the  ne¬ 
gligence  of  the  holder  of  a  bill  of  ex¬ 
change  in  prejudice  of  the  drawer,  he 
has  loft  his  remedy  againft  him.  1  Salk* 
127.  * 

cm. 

What  {hall  be  reafonable  notice  to  the 
indorfor  of  non-payment  by  the  acceptor 
of  a  bill  of  exchange,  or  drawer  of  a 
promiffory  note,  is  for  the  decifion  of 
the  jury.  1  Doug.  515.  1  Term  Rep. 

167. 

CIV. 

If  the  indorfee  of  a  bill  of  exchange 
accepts  any  fum  in  part  of  payment,  he 
can  never  after  refort  to  the  drawer. 

I  Ld.  Raym .  743. 

D  2 
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CV. 

An  indorfement  written  on  a  blank 
note  or  check  in  the  form  of  a  bill  of 
exchange,  or  promilfory  note,  will  bind 
the  indorfor  for  any  fum  and  time  of 
payment,  which  the  perfon  to  whom  he 
entrufts  the  note  fo  indorfed  {hall  infert 
in  it,  i  Doug.  514.  ,  . 

CVL 

A  bill  of  exchange  is  entire,  and  can¬ 
not  be  apportioned  and  multiplied  into 
feveral  accounts ;  fo  that  if  A .  draws  a 
bill  of  100  /.  payable  to  B .  or  order,  B . 
cannot  affign  50/.  thereof,  fo  as  his  a£- 
fignee  {hall  have  an  adtion  for  the  fame. 

I  Ld.  Raym.  360.  Carth .  466, 

CVII. 

If  a  bill  or  note  be  payable  to  a  man 
or  order,  who  indorfes  it,  and  paffes  it  to 
a  third  perfon,  who  delivers  it  to  a  fourth 
for  a  valuable  consideration,  (notindif- 
charge  of  a  former  debt)  but  without 
his  indorfement,  it  is  a  fale  of  the  bill 

and 
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and  the  holder  cannot  maintain  an  ac¬ 
tion  againfthim.  12  Mod.  Rep.  241. 

CVIII. 

If  a  man  has  a  bill  of  exchange,  he 
may  verbally  authorife  another  to  in- 
dorfe  his  name  on  it ;  and  when  that  is 
done  it  is  the  fame  as  if  he  had  done  it 
himfelf.  12  Mod.  Rep.  564. 

CIX. 

Every  promiflory  note,  where  the 
whole  or  any  part  of  the  confideration 
is  money  knowingly  lent  for  gaming,  is 
void  to  all  intents  and  purpofes  what¬ 
ever.  St  at.  9  Ann.  c.  14. 

CX, 

A  bill  of  exchange,  or  promiflory  note, 
given  upon  an  ufurious  contract  is  void 
in  the  hands  of  an  indorfee,  though  for 
a  valuable  confideration,  ;>nd  without 
notice  of  the  ufury.  •  1  Doug.  736, 


Da 
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CXI. 

A  bill  of  exchange,  indorfed  in  blank, 
being  ftolen  and  negotiated,  an  innocent 
indorfee  for  valuable  confideration  fhall 
recover  upon  it  againft  the  drawer, 
i  Doug .  636. 

•  i  t  * 

CXII. 

So  the  innocent  holder  of  a  forged  bill 
of  exchange  for  which  he  has  given  va¬ 
luable  confideration  fhall  recover  againft 
the  acceptor,  who  accepted  it,  not  know¬ 
ing  of  the  forgery.  3  Burr .  1454. 

CXIII. 

If  any  inland  bill  be  loft  or  mifcarry 
within  the  time  limited  for  its  payment, 
the  drawer  fhall  give  another  bill  of  the 
fame  tenor,  upon  fecurity  being  given 
to  indemnify  him  in  cafe  the  bill  fo  loft 
or  mifcarried  be  found  again.  Stat% 
9  Esf  10  W*  3.  c,  17. 
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CXIV 


If  bills  or  notes  enclofed  in  a  letter  and 
fent  to  the  General  Poft-ofEce  are  loft, 
no  adtion  lies  againft  the  poft-mafter. 
i  Salk.  17. 

Vide  Limitation,  No.  424.  and 
Master  and  Servant,  No.  443. 


cxv, 


If  a  bill  of  lading  is  made  to  A.  he 
has  thereby  an  ownerfhip,  fo  as  to  main¬ 
tain  an  adtion  ;  but  if  it  is  to  A.  for  the 
account  of  B.  then  A.  is  only  £’s  fac¬ 
tor,  and  B.  has  the  ownerfhip  and  muft 
bring  the  adtion.  12  Mod .  Rep .  156. 


CXVI 


If  a  man  execute  his  bond  to  another, 
conditioned  that  neither  he  nor  his 


V  . 
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afiigns,  fhall  carry  on  fuch  a  trade  in 
a  certain  place  for  any  number  of  years, 
upon  a  good  confideration  ;  as  if  A .  en¬ 
gages  in  a  bond  to  B.  conditioned  that 
neither  he  nor  his  afiigns,  fhall  carry  on 
the  trade  of  a  woollen-draper  within 
the  city  of  Norwich ,  during  twenty-one 
years,  and  the  confideration  is  that  B . 
had  purchafed  the  leafe  of  A\  fhop, 
then  a  woollen-draper’s  ;  the  bond  is 
good,  and  \ B.  may  maintain  an  adlion 
upon  it.  Fortef.  296. 

CXVII. 

But  a  bond  conditioned  not  to  let  up 
trade  generally  in  any  other  place  is 
void  ;  for  it  can  ferve  the  purpofe  of 
oppreffion  only.  Ibid . 

CXVIII. 

If  two  perfons  become  jointly  bound 
in  a  bond,  and  they  both  fign  and  feal  it, 
but  one  only  delivers  it :  it  is  the  bond 
of  him  only  that  delivers  it,  though 
another  is  named  therein  within  him  ; 
for  it  is  not  his  deed  without  delivery. 

8  Mod.  Rep .  242. 
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CXIX. 

A  perfon  {hall  not  be  charged  by  a 
bond,  though  figned  and  fealed,  with¬ 
out  delivery,  or  words,  or  other  thing 
amounting  to  delivery,  i  Leon .  140. 

GXX. 

If  a  bond  is  made  u  I  oblige  myfelf,” 
leaving  out  the  words  “  heirs,  execu¬ 
tors,  and  adminiftrators,”  this  is  good, 
and  the  executors  and  adminiftrators 
{hall  be  bound  thereby  ;  though  the 
heir  is  not  unlefs  he  is  fpecially  named. 
Dyer,  13.  271. 

CXXI. 

Tf  no  time  is  limited  in  a  bond  for 
the  payment  of  the  money,  it  is  due 
prefently,  and  payable  on  demand* 
I  Brownl.  33. 

CXXII, 

If  a  bond  be  of  twenty  years  Hand¬ 
ing,  and  no  demand  be  proved  thereon, 
or  good  caufe  of  fo  long  forbearance 

{hewn 
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Ihewn  to  the  court:  upon  pleading, 
jhlvit  ad  diem,  it  fliall  be  intended  paid* 
Mod.  Caf.  22. 

CXXIII. 

When  no  place  is  mentioned  for  the 
performance  of  a  condition,  the  obligor 
is  to  find  out  the  perfon  of  the  obligee, 
if  he  is  in  England,  and  tender  the 
money,  otherwife  the  bond  will  be  for¬ 
feited  ;  but  when  a  place  is  appointed 
he  need  feek  no  further.  Co.  Litt.  210. 

CXXIV. 

Such  words  whereby  the  intention  of 
the  parties  may  appear,  are  fufficient  to 
make  the  condition  of  a  bond  good, 
though  they  are  not  proper ;  and  it 
ihall  not  be  conftrued  againft  the  ex- 
prefs  words.  1  Sound.  66. 

cxxv. 

When  a  condition  is  doubtful,  it  is 
always  taken  mod  favourably  for  the 
obligee ;  but  fo  as  a  reafonable  con- 
ftruftion  be  made  as  near  as  can  be, 

according 
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according  to  die  intention  of  the  parties. 
Dyer  51. 


CXXVI. 

If  a  drunken  man  gives  his  bond,  it 
binds  him ;  and  a  bond  without  con- 
fideration  is  obligatory,  and  no  relief 
fhall  be  had  againft  it,  unlefs  it  were 
fraudulently  obtained.  Jenk .  Cent .  169. 

CXXVII. 

A  pcrfon  enters  voluntarily  into  a 
bond,  though  there  was  not  any  con- 
fideration  for  it,  yet  if  it  were  not  ob¬ 
tained  with  fraud,  he  fhall  not  be  re¬ 
lieved  in  equity.  But  a  voluntary 
bond  may  not  be  paid  in  the  courfe  of 
adminiftration,  fo  as  to  take  place  of 
real  debts,  even  by  fimple  contraft,  yet 
it  fhall  be  paid  before  legacies.  1  Chan . 
Caf.  1 57. 

CXXVIII. 

Interlineation  in  a  bond,  in  a  place 
not  material,  will  not  make  the  bond 
void ;  otherwife  if  it  be  in  a  material 
part,  1  Nelf%  Abr •  391. 
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CXXIX. 

A  bond  may  be  made  void  by  rafure, 
as  where  the  date  is  rafed  after  the 
delivery,  which  goes  to  the,  whole. 

5  ReP-  23- 

cxxx. 

If  one  man  affign  a  bond  to  another, 
the  aftion  muft  be  brought  in  the  name 
of  the  original  creditor  ;  for  the  perfon 
to  whom  it  is  affigned,  is  rather  an  at¬ 
torney  than  an  affignee.  Wood's  Injl. 

382, 

-  CXXXI. 

In  cafe  of  a  bond  with  a  condition 
for  the  payment  of  money,  the  pay¬ 
ment  or  tender  of  the  principal  fum 
due,  with  interefl  and  cofts,  even  though 
the  bond  be  forfeited,  and  as  fuch 
commenced  thereon,  fhall  be  full  fatis- 
fadlion  and  difcharge.  St  at.  4^5 
-  Ann.  c.  16. 

Vide  Deed,  and  Arbitration  and 
Award,  No.  39. 


i 
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Broker. 

CXXXII. 

Every  perfon  acting  as  a  broker,  or 
employing  any  other  to  adl  under  him 
as  fuch,  within  the  city  of  London \ 
muft  be  regularly  admitted  by  the  may¬ 
or  and  aldermen.  Stat.  6  Ann .  c .  16, 

Carrier, 

CXXXIIL 

There  is  always  an  implied  contract 
in  law,  on  the  part  of  every  carrier, . 
or  barge-mailer,  to  be  anfwerable  for 
the  goods  he  carries,  unlefs  the  goods 
are  confumed  or  damaged  by  the  act  of 
God,  as  by  lightning  or  a  fudden  gull 
of  wind  &c.  i  Sira .  128.  3  BlaciJL 

Com .  165, 


1 
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CXXXIV. 

A  common  carrier  may  refufe  to  ad¬ 
mit  goods  into  his  warehoufe,  before  he 
is  ready  to  take  his  journey;  but  an 
adtion  will  lie  againfl  him,  if  his  horfes 
are  not  loaded,  and  he  refufes  to  take  a 
package  proper  to  be  fent  by  a  carrier ; 
for  one  that  has  made  profeffion  of 
public  employment,  is  bound  by  the 
utmoft  extent  of  that  employment  to 
ferve  the  public,  i  Ld .  Raynu  652. 

cxxxv. 

If  a  common  carrier  refufes  to  carry 
unlefs  a  promife  is  made  to  him  that  he 
fhall  not  be  charged  with  his  negligence, 
default,  or  mifdemeanor,  that  promife 
is  void,  Noy  s  Maxims ,  92. 

CXXXVI. 

A  carrier  may  retain  the  goods  till 
his  hire  is  paid  him.  2  Ld .  Raym .  $66. 
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Where  goods  are  delivered  to  a  per- 
Ton  who  is  to  carry  them,  or  to  do  fome 
thing  about  them  gratis,  yet  if  by  his 
ill  management  the  goods  are  fpoiled  or 
loft,  it  is  a  good  ground  for  adion. 
2  LcL  Raym.  909. 

•  s.  _  u  * 

CXXXVIII. 

If  a  porter  puts  up  the  box  of  a  pat- 
fenger  behind  a  ftage  coach,  and  the 
mafter  as  foon  as  he  knows  of  it,  fays,  he 
is  already  full,  and  refufes  to  take  the 
charge  of  it,  he  (hall  not  be  liable. 
1  Bac .  Abr .  344. 

CXXXIX. 

A  carrier  imbez^ling  goods  which 
he  has  received  tofcarry  to  a  certain 
place,  is  not  guilty  of  felony,  for  the 
goods  were  intruded  to  him;  but  is 

liable  only  to  a  civil  action.  2  Injl .  108. 

.  * 

CXL. 

t 

But  if  a  carrier  open  a  pack,  and  take 
out  part  of  the  goods,  with  intent  to  fteal 
3  it. 


I 
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it,  he  is  guilty  of  felony  ;  for  „  the  pot 
feflionof  the  part, diftin£l  from  the  whole, 
was  gained  by  wrong,  and  it  was  ob¬ 
tained  bafely,  fraudulently,  and  clan- 
deftinely,  in  hopes  to  prevent  it’s  being 
dlfcovered  at  all,  or  fixed  upon  any  one 
when  difcovered.  Hawk .  P.  C.  90.  3 

Inji .  107. 

•  s 

CXLI. 

If  a  carrier  after  he  has  brought  the 
goods  to  the  place  appointed,  take  them 
away  again  fecretly  with  intent  to  fteal,he 
is  guilty  of  felony;  becaufe  the  poflefiion 
which  he  received  from  the  owner  be¬ 
ing  determined,  his  fecond  taking  is  in 
all  refpedls  as  if  he  were  a  mere  ftranger. 
ibid. 

CXLII. 

So  if  goods  be  delivered  to  a  carrier 
to  be  carried  to  a  certain  place,  and  he 
carries  them  to  another  place,  and  difi- 
pofeth  of  them  to  his  own  ufe.  Kelynge 
82. 
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CXLIII. 

If  a  box  is  delivered  generally  to  a  car¬ 
rier,  and  he  accepts  it,  he  is  anfwerable 
though  the  party  did  not  tell  him  there 
is  money  in  it.  But  if  the  carrier  afks, 
and  the  other  fays  no,  or  if  he  accepts  it 
conditionally,  provided  there  is  no  mo¬ 
ney  in  it,  the  carrier  is  not  liable, 
i  Str.  145. 

CXLIV. 

If  a  man  delivers  a  box  to  a  carrier* 
and  he  afks  what  is  in  it,  and  the  man 
tells  him  a  book  and  tobacco,  (as  the 
cafe  was)  and  in  truth  there  is  100/. 
befides  ;  yet  if  the  carrier  is  robbed,  he 
fhall  anfwer  for  the  money  ;  for  the 
other  was  not  bound  to  tell  him  all  the 
particulars  in  the  box,  and  it  was  the 
bufinefs  of  the  carrier  to  have  made  a 
fpecial  acceptance.  1  Bac .  Abr.  345. 

CXLV. 

But  if  a  perfon,  being  a  common 
carrier,  receives  by  his  book-keeper 
from  another  man’s  fervant,  two  bags 

E  of 
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of  money  fealed  up,  containing,  as  was 
told  him  200 L  and  the  book-keeper 
gives  a  receipt  for  his  matter  to  this 
effedt  cc  Received  of  fitch  a  one  two  bags 
u  of  money  fealed  up,  f aid  to  contain  200/. 
u  which  I promifc  to  deliver  on  fuch  a  day , 
u  at  fuch  a  place ,  unto  fuch  a  perfon ,  he  to 
u  pay  me  1  o  s.  per  cent .  for  carriage  and 
“  rifque though  the  bags  contain 
400  L  and  the  carrier  is  robbed,  he 
fhall  be  anfwerable  only  for  200/.  for 
this  is  a  particular  undertaking,  1  Bac . 
Abr.  346. 

CXLVL 

If  goods  delivered  to  a  carrier  be 
ftolen  goods,  yet  the  right  owner  fhall 
not  have  them  without  paying  the  car¬ 
riage  ;  for  he  being  obliged  to  receive 
and  carry  the  goods,  the  law  will  not 
deprive  him  of  the  remedy  for  the  re¬ 
ward  due  for  the  carriage.  1  Ld .  Raytn . 
166.  „  . 

Vide  Qualified  Property,  No* 
49  *• 


1 
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Contrast 

CXLVII.  ' 

Upon  a  contradl  for  the  fale  of  goods 
of  the  price  of  i  ol.  and  upwards,  no 
adlion  will  lie,  unlefs  the  buyer  accept 
part  of  the  goods  fold,  or  give  fome- 
thing  in  earned  to  bind  the  bargain,  or 
fome  note  or  memorandum  in  writing 
be  made  and  figned  by  the  parties  to 
be  charged  with  the  contract,  or  their 
agents.  St  at.  29  C.  2.  r.  3, 

CXLVIII. 

In  all  contrails  there  muft  be  a  quid 
pro  quo ,  or  one  thing  for  another  ;  but 
any  degree  of  reciprocity  will  prevent 
a  contract  from  being  void.  Coi  Litt. 
47.  B06I.  £sf  Stud.  d.  2.  c.  24, 

CXLIX. 

A  man  by  contract,  may  refer  the 
price  of  a  thing  fold,  to  the  judgment 
of  a  third  p  erf  on  >  who  fhall  reduce  it  to 
certainty,  and  it  will  be  good  in  law.  ' 

Plowd \  6.  ' 

E  2 
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CL. 

In  contracts,  the  time  is  to  be  re¬ 
garded  in  and  from  which  the  contract 
is  made ;  the  words  fliall  be  taken  in 
the  common  and  ufual  fenfe,  as  they 
are  taken  in  that  place  where  fpoken; 
and  the  law  looks  more  at  the  fubftance 
of  the  contract,  and  the  minds  of  the 
parties,  than  at  the  form  of  the  words 
nfed.  1  Bull.  175. 

%  1 

CLI. 

He  that  fpeaks  obfcurely  or  ambigu- 
oufly  in  contracts,  does  it  at  his  peril ; 
and  fuch  words  are  to  be  taken  ftrongly 
againft  himfelf.  Bac .  Elem.  R.  3. 

•  Noy  s  Max .  91. 

( ^  \ 

CLII. 

If  a  builder  contracts  and  undertakes 
to  build  a  houfe,  and  cover  it  in  within 
a  limited  time,  and  fails  to  do  it,  the 
owner  may  have  an  action  againft  him, 
and  proving  damages,  ftiall  have  fatis* 
fa&ion  for  the  delay.  Fitz.  Nat.  Brcv . 

’  45  *  !  ' 
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CLIII. 

If  I  contradt  with  a  man  to  give  him 
i  o  /.  for  fuch  a  thing,  if  I  like  it  on 
feeing  it :  this  bargain  is  faid  to  be  per¬ 
fect  at  my  pleafure  ;  though  I  may  not 
take  the  thing  before  I  have  paid  the 
money ;  if  I  do,  the  feller  may  have  an 
action  of  trefpafs  againft  me  ;  and  if 
he  fell  it  to  another,  I  may  bring  an 
a&ion  on  the  cafe  againft  him,  Noy  s 
Max .  104. 

.  CLIV.  ~  . 

If  a  contract  which  carries  intereft  be 
made  in  a  foreign  country,  our  courts 
will  direct  the  payment  of  intereft,  ac¬ 
cording  to  the  law  of  that  country 
where  the  contract  was  made.  1  P. 
Wms.  395. 

Vide  Sale  of  Goods,  and  Infant. 
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Combination, 

CLV. 

Combinations  among  victuallers  Es fc. 
to  raife  the  price  of  provifions,  are  fe^ 
verely  punifhable.  Stat .  2  &  3  Ed .  6. 
c.  15.  v 

1  >. 

CLVl. 

So  among  tradefmen  for  the  advance 
of  their  goods.  12  Mod .  248. 

CLVII. 

t  \  .  :  'tr  ’  t>  .  ,{ 

So  are  combinations  among  artificers 

■ 

to  raife  the  price  of  labour*  Stat.  2  2sf 
3  Ed.  6.  r.  15. 

,  Confptracp* 

CL  VIII. 

'  » 

A  confpiracy  of  the  journeymen  in 
any  trade  is  illegal,  though  the  matter 
about  which  they  confpired,  is  lawful 
for  them  or  any  of  them  to  do,  if  they 

had 
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had  not  confpired  to  do  it.  8  Mod. 
Rep.  io. 

CLIX. 

So  in  regard  to  every  other  confpi- 

racy  ;  and  a  bare  confpiracy  to  do  any 

lawful  adt  to  an  unlawful  end  is  a  crime. 

✓  * 

though  no  adt  was  done  in  confequence 
thereof.  8  Mod .  Rep.  321. 

Compounding  informations, 

CLX. 

Compounding  informations  upon  pe¬ 
nal  ftatutes,  fubjedis  the  offender  to  a 
forfeiture  of  10/.  to  ftand  in  the  pillory 
two  hours,  and  to  be  for  ever  difabled 
to  fue  upon  any  popular  or  penal  fta- 
tute.  St  at.  28  Eliz.  c.  5. 

*  *  I 

Copprf^t, 

\  r  v  -  - 

-  .  CLXI. 

An  author  and  his  affigns,  have  the 
folc  liberty  of  printing  and  reprinting 

E  4  his 


I 
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his  works  for  the  term  cf  fourteen  years  5 
and  if  at  the  end  of  that  term  the  au¬ 
thor  is  living,  the  right  returns  to  him 
for  another  term  of  the  fame  duration ; 

/ 

provided  he  regifters  his  book  at  Sta- 
tioners’-Hall,  where  he  muft  alfo  depofit 
nine  copies  for  the  ufe  of  the  Univerfi- 
ties.  Stat.  8  Ann ,  c.  19.  15  Geo .  3* 

c '•  53* 

CLXIL 

So  the  inventors  of  prints  and  eiv 
gravings  have  the  privilege  of  a  term 
of  twenty- eight  years.  Stat .  8  Geo .  2. 
r.  13.  7  Geo .  3.  c .  38. 

But  in  both  thefe  cafes,  if  the  right  is 
infringed  upon,  the  action  muft  be 
brought  within  t^ree  months. 

CoipoiattottSu 

-1 

CLXIII. 

In  corporations,  where  the  offence  of 
a  member  has  no  relation  to  his  office 
or  ffanchife,  it  can  be  no  caufe  of  for¬ 
feiture, 


i 
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feiture,  and  the  corporation  has  no  ju- 
rifdiction.  n  Rep .  98. 

* 

f:>*  ‘  %  ’  ‘  I 

SDeMoi  mt)  Creditor 

CL  XIV. 

/ 

Where  a  debtor  owes  money  to  a  cre¬ 
ditor  on  fever al  acounts,  he  may  pay  part 
and  apply  it  to  any  debt ;  but  if  the  mo¬ 
ney  is  paid  indefinitely,  the  creditor  has 
his  ele£tion  to  declare  on  what  account 
he  received  it.  8  Mod.  Rep.  236. 

CLXV. 

,  i 

Deeds  of  gift,  grants  Ssfr,  made  with 
intent  to  defeat  creditors  of  their  juft 
debts,  are  void  as  againft  fuch  creditors. 
And  gifts  made  in  fecret  are  liable  to 
fufpicion  of  fraud.  Stat.  1 3  Eliz .  c.  5. 
3  Rep .  80. 

CLXVI. 

Stoppage  and  fetting  off  of  mutual 
4ebts  is  equivalent  to  actual  payment, 

and 


■  [  ]. 

\  '  #  / 

and  a  balance  fhal]  be  ftruck  as  in  equity 

and  juft  ice  it  ought  to  be.  2  Burr .  820. 

/ 

Vide  Deed,  No.  187,  188.  Attach¬ 
ment,  No.  45.  and  Executor#. 


CLXVII 

There  are  three  things  eflential  to  a 
deed  ;  writing  in  paper  or  parchment, 

figning  and  fealing,  and  delivery.  Noy  s 
Max .  53. 

. '  *  s  J  .  i  ■*'  ,r  jj 

CLXVIII. 

Every  deed,  firhna  facie ,  is  fuppofed 
to  be  made  the  day  it  bears  date.  3  Lev . 

348. 

CLXIX. 

When  a  deed  is  delivered,  it  takes  ef¬ 
fect  from  the  delivery,  and  not  from  the 
date.  2  Rep .  5. 

CLXX. 

If  another  man  feals  a  deed,  yet  if  the 
party  delivers  it  himfelf,  he  thereby 

adopts 

✓  ' 
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adopts  the  fealing,  Co.  Lit .  36.  And 
by  a  parity  of  reafoning  the  figning  alfo, 
and  makes  them  both  his  own,  2  Black. 
Com .  307. 

CLXXI.  , 

* 

There  mult  be  witnefles  to  teftify  the 
fealing  and  delivery  of  a  deed.  10  Rep. 

9  3- 

CLXXII. 

If  a  deed  or  bond  is  without  date,  or 
hath  a  falfe  or  impoffible  date,  it  is  good, 
for  the  date  of  the  bond  or  deed  is  not 
of  its  fubftance.  2  Rep.  5. 

CLXXIII. 

The  adlual  delivery  of  a  deed  or  wri¬ 
ting  to  the  party,  is  good  without  any 
words  of  delivery.  9  Rep .  136,  137, 

clxxiv. 

,  * 

a  % 

If  a  party  to  a  deed  defires  it  to  be 
read  to  him,  and  it  is  not,  nor  the  true 
effedl  declared,  though  he  execute  it,  the 
deed  is  void  as  to  him.  2  Rep .  9, 


I 
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CLXXV. 

7  •  '  1  ,  .j  |  -  /;•»  ‘  ' 

Reading  a  deed  falfely  to  the  perfon 
who  is  to  execute  it,  will  make  it  void. 
No/s  Max.  56. 

CLXXVI. 

A  deed,  wherein  a  confederation  of 
money  is  acknowledged  to  be  paid,  re¬ 
gularly  fhould  not  be  executed,  before 
the  money  mentioned  in  the  acquittance 
is  actually  paid, 

CLXXVII. 

If  a  perfon  is  compelled  by  unlawful 
detention,  or  for  fear  of  imprifonment, 
to  enter  into  a  bond,  deed,  &c,  fuch  com- 
pulfion  will  invalidate  it.  Co.  Lit.  253. 

CLXXVIII. 

/ 

If  a  man  threaten  another,  and  there¬ 
by  prevails  with  him  to  make  a  deed  or 
bond  to  a  third  perfon,  it  {hall  be  equally 
void  as  if  fuch  third  perfon  had  made 
the  threatening,  -  2  Rep.  9. 


\ 
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CLXXIX. 

If  a  perfon  menace  me  to  make  a 
bond  for  20  l.  and  I  tell  him  that  I 
will  not  comply  with  it,  but  that  I  will 
give  him  a  bond  for  10/.:  this  fhall  be 
judged  by  compulfion,  and  is  void. 
Bacon  Elem.  R.  22. 

CLXXX. 

If  a  condition  of  a  bond  or  recogni¬ 
zance  become  impoffible,  by  the  adt  of 
God,  of  the  law,  or  of  the  perfon  to 
whom  it  is  made,  the  obligation  is  faved, 
and  he  ihall  have  no  advantage  thereof, 
Co.  Lit.  206. 

’ '  Kb!  *"  '  1 

»  '  * 

CLXXXI. 

I 

A  deed  is  made  void  by  rafure,  inter¬ 
lining,  or  other  alteration  in  any  material 
part,  unlefs  a  memorandum  be  made 
thereof  at  the  time  of  the  execution 
and  atteftation.  \1Rep.2j. 


\ 


I 
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CLXXXII. 

A  deed  altered  in  an  immaterial  part 
by  the  hand  of  a  ftranger,  is  not  vitiated 
thereby.  2  Stra.  760. 

CLXXXIII. 

If  a  feal  is  broken  off  a  deed,  it  is 
made  void.  5  Rep.  23. 

/  ^ 

CLXXXIV. 

But  if  two  perfons  execute  a  deed,  and 

/ 

the  feal  of  one  of  them  is  broken  off,  it 
fhall  not  make  it  void  againft  the  other. 
Ibid . 

CLXXXV. . 

A  deed  fhall  never  be  void  through 
ambiguity,  where  the  words  may  be  ap¬ 
plied  to  any  intent.  Piovod.  160. 

CLXXXVI, 

Such  conftruftion  fhall  be  made  of  a 
deed,  as  that  it  may  agree  with  the  rule 
of  law,  and  the  intent  of  the  parties,  and 
that  all  the  deed  may  ftand  together. 
7  Rep .  42* 


t  63  ]  • 

CLXXXVII. 

Deed  made  upon  good  confideration, 

fuch  as  that  of  blood  or  of  natural  love 
and  affe&ion,  are  confidered  as  merely 

voluntary,  and  are  frequently  fet  afide  in 
favour  of  creditors.  2  Black .  Com.  297. 

CLXXXVIII. 

But  not  fo  in  cafe  of  a  valuable  con¬ 
fideration,  fuch  as  money,  marriage,  or 
the  like,  which  the  law  efteems  an  equi¬ 
valent  given  for  the  grant.  Ibid. 

tm 

CLXXXIX. 

All  gifts,  grants,  or  deeds,  made  by 
an  infant,  which  do  not  take  effedi  by 
delivery  of  his  hand,  are  void ;  but  all 
gifts,  grants,  or  deeds,  which  do  take 
effedt  by  delivery  of  his  hand,  are  void¬ 
able  by  himfelf,  his  heirs,  and  thofe 
who  have  his  eflate.  Perk.  tit.  Grants , 
3  Burr.  1794. 

cxc. 

In  an  adlion  upon  a  bond  or  deed, 
if  the  plaintiff  proves  that  the  witnefles 

are 
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I  \ 

are  dead,  beyond  the  feas,  or  that  he 
has  made  fbricft  enquiry  after  them  and 
cannot  find  them,  he  fhall  be  permitted 
to  prove  their  hands.  Vin .  Abr.  tit. 
Ev,  1 2.  Tbeo .  c/'  30. 

CXCI. 

1  •  fci'V  Hi 

Where  two  deeds  are  made,  bear¬ 
ing  the  fame  date,  and  are  both  con¬ 
fident,  they  are  manifeftly  but  one 
agreement,  executed  by  different  inftru- 
ments,  to  anfwer  different  purpofes  ; 
the  internal  evidence  of  the  thing  itfelf 
ipeaks  them  to  be  one  tranfadlion,  and 
the  'fame  to  all  intents  and  purpofes  as 
if  expreffed  in  one  inftrument.  1  Bum 
60.  127. 

r 

Defamation, 

,  CXCII. 

Scandalous  words,  that  may  endanger 
a  man  by  fubjedting  him  to  the  penal¬ 
ties  of  the  law  : — that  may  exclude  him 
from  fociety,  impair  his  trade,  or  affedt 
a  peer  of  the  realm,  a  magiftrate,  or 

a  one 
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one  in  public  tmft,  are  aflionable  ;  and 
damages  are  recoverable,  without  prov¬ 
ing  any  particular  damage  to  have  hap¬ 
pened.  But  the  defendant  is  allowed 
to  juftify  by  fhewing  them  to  be  true. 
Finch .  Z.  185,  186.  1  Vent.  60. 

4  Rep-  13- 

Vide  Limitation,  No.  421* 


SOelitserp  of  dpooOg. 

CXCIII. 

If  one  man  delivers  goods  to  another 
to  keep  for  his  ufe,  the  receiver  is  not 
anfwerable,  if  the  goods  are  ftolen  with¬ 
out  any  fault  in  him  ;  neither  will  com¬ 
mon  negledt  make  him  chargeable,  but 
he  muft  be  guilty  of  fome  grofs  neglect. 
2  Ld .  Raym .  909. 

Vide  Sale  of  Goods,  and  Evidence. 


/ 
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Difltefs  fo?  &ent 

CXCIV. 

An  horfe  in  an  inn  or  a  farrier’s  fhop:—~ 
materials  in  a  weaver’s  fliop  for  making 
cloth: — a  garment  in  the  houfe  of  a 
taylor,  Esfr,  may  not  be  diftrained  for 
rent ;  for  they  are  fuppofed  to  belong 
to  others.  Cro.  Eliz .  550. 

cxcv. 

No  man  may  be  diftrained  for  the 
inftruments  of  his  trade  or  profeflion ; 
as  the  axe  of  a  carpenter,  books  of  a 
fcholar  SsV,  when  other  goods  may  be 
taken.  Noy  s  Max .  10. 

'  CXCVI. 

Nothing  fhall  be  diftrained  for  rent, 
but  what  may  be  returned  again  in  as 

good  condition  as  when  it  was  taken. 

- 

3  j Black.  Com.  8. 

cxcvir. 

Things  fixed  to  the  freehold,  as  caul¬ 
drons,  windows,  doors,  chimney-pieces 
EsV,  may  not  be  diftrained.  Co.  Lit.  47. 


[  67  J 
CXCVIII. 

But  generally,  whatever  goods  and 
chattels  the  landlord  finds  upon  the 
premifes  (with  exceptions  like  the  fore¬ 
going):  whether  they  in  fact  belong  to 
the  tenant;  to  his  lodger,  or  to  a  ftranger, 
they  are  diftrainable  for  rent ;  and  the 
ftranger  or  lodger  has  his  remedy  over, 
by  action  againft  the  tenant.  3  Black . 
Com .  8. 

CXCIX. 

All  diftrefles  for  rent  muft  be  made  by 
day.  Mir r our ,  c.  2.  /  26.’ 

CC. 

Two  diftrefles  cannot  be  taken  for  one 
rent,  if  there  were  fufficient  goods  when 
the  firft  diftrefs  was  made,  unlefs  too 
little  was  taken  by  miftake.  Otherwife 
it  is  if  there  were  not  fufficient.  2  Lutw. 
1532,  Stat.  17  C.  2.  c.  17.  Burr . 

58  9- 

CCI.. 

The  landlord  may  diftrain  any  goods 
of  his  tenant  carried  off  the  premifes 

F  2  clan- 


1 
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cl&ndellinely,  wherever  he  finds  them* 
within  thirty  days  after*  unlefs  they  are 
Imajidc  fold  for  a  valuable  oonfideration. 
Siut.  ii  Geo.  2.  c.  19. 

c’  CCIL 

All  perfons  privy  to,  or  affifting  in 

' 

fuch  fraudulent  conveyance,  Ihall  for¬ 
feit  double  the  value  to  the  landlord. 
Ibid. 

j  * 

CCIIL 

The  landlord  may  not  enter  into  the 
tenant’s  houfe  to  take  a  diftrels,  unlefs 
the  doors  are  open.  2  Bae.  Abr.  1 1 1. 

CCIV. 

*\  r  - 

•  4  t  &  .  "  -  '  -  '  ■  -  ,  /, 

But  if  the  outer  door  of  an  houfe  b* 
open,  he  may  break  an  inner  door  to 
take  a  diftrefs.  Cafes  temp .  Ld.  Hardw. 


ccv. 

A  landlord  may  by  the  affiftance  of 
the  peace  officer  of  the  pariflh,  break 
open  in  the  day  time,  any  place  whither 
the  goods  have  been  fraudulently  re¬ 
moved 
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moved  and  locked  up  to  prevent  a  dif- 
trefs  ;  oath  being  firft  made,  in  cafe  it  be 
a  dweliing-houfe,  of  a  reafonable  ground 
to  fufpe£fc  that  fuch  goods  are  concealed 
therein,  St  at.  1 1  Geo.  2.  c.  19. 

•  V 

‘  u  £ 

CCVL 

If  a  landlord  comes  into  a  houfe,  and 
feizes  upon  fome  goods  as  a  difir  efs,  in 
the  name  of  all  the  goods  in  the  houfe, 
that  will  be  a  good  feizure  of  all.  6  Mod » 
Rep.  215. 

CCVII. 

DiflrefTes  muft  be  proportioned  to  the 
rent  due  ;  for  if  a  man  take  a  great  and 
unreafonable  diftrefs,  he  is  liable  to  an 
adlion.  2  Injl.  107. 

CCVIII. 

*  1  ^  « 

The  things  diflrained  muft  be  taken 
to  fame  pound,  and  there  impounded  by 
the  taker  ;  but  any  part  of  the  premifes 
upon  which  fuch  diftrefs  is  taken,  may 
be  ufed  as  a  pound  for  that  purpofe. 
Stat.  1 1  Geo.  2.  c.  19, 

'  1  *  i  /  i ^ .  .  .  r  '47  *  r  f  O  |) 

Vide  Innkeeper,  No.  321, 

F3 
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CCIX. 


A  tender  upon  the  premifes  before  the 
diftrefs  is  taken,  makes  the  diftrels 
Wrongful: — a  tender  after  the  diftrels 
and  before  the  impounding,  makes  the 
detainer  wrongful  ;  but  a  tender  after 
the  impounding  makes  neither  the  one 
nor  the  other  wrongful,  for  it  comes  too 
late.  8  Rep.  147. 

ccx. 

A  tenant  may  lawfully  refcue  goods  in 
their  way  to  the  pound,  if  they  were  un¬ 
lawfully  taken ;  as  if  no  rent  were  due 
Co.  Lit.  160,  1 61. 

CCXI. 

But  if  they  are  once  impounded, 
though  taken  without  caufe,  the  owner 
may  not  break  the  pound  and  take 
them  out ;  for  they  are  then  in  the  cuf- 
tody  of  the  law.  Co.  Lit.  47. 

CCXII. 

A  diftrefs  of  houfehold  goods  or  other 
dead  chattels,  which  are  liable  to  be 
2  ftolen 
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ftolen  or  damaged  by  the  weather,  muft 
be  impounded  in  a  covered  pound,  other- 
wife  the  diftrainer  muft  anfwer  for  the 
confequences.  Co .  Lit .  47* 

CCXIII. 

In  all  cafes  of  diftrefs  for  rent,  if  the 
tenant  or  owner  do  not  within  five  days 
after  the  diftrefs  taken,  and  notice  there¬ 
of  given  him,  replevy  the  fame  with 
fufficient  fecurity,  the  landlord  with  the 
fheriff  lhall  caufe  it  to  be  appraifed,  and 
fell  it  towards  fatisfacflion  of  the  rent 
and  charges,  rendering  the  overplus,  if 
any,  to  the  owner.  St  at.  2  TV.  Ssf  M. 
c.  5. 

Vide  Landlord  and  Tenant.  No.  394. 

.  ■  * 

2Dt0urtmrtce. 

CCXIV. 

t 

A  perfon  making  a  great  noife  in  the 
night  to  the  difturbance  of  the  neigh¬ 
bourhood,  is  fineable.  1  Stra.  704. 

F  4 
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HDrunftennefe. 

ccxv. 

Although  a  drunken  man  is  non  com - 
pos  mentis ,  yet  his  drunkennefs  lhall  not 
extenuate,  but  aggravate  his  offence, 

4^.125.  '  I 

.  t 

Employment 

CCXVI. 

If  one  man  employs  another  to  per¬ 
form  any  work,  or  to  tranfadl  any  bull- 
nefs  for  him,  the  law  implies  that  the 
employer  undertook  to  pay  the  perfon 
employed,  fo  much  as  his  labour  de¬ 
ferred.  3  Black .  Com.  162. 

ccxvir. 

Every  one  who  undertakes  any  office, 
trull,  duty,  or  employment,  is  in  law  un- 
derftood  to  contract  for  the  perform¬ 
ance  with  diligence,  Ikill,  and  integrity. 
And  if  by  his  deficiency  any  injury 
fhould  arife,  the  law  gives  remedy  in 
damages.  Ibid.  1 65. 
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CCXVIII. 

/  *  v 

But  if  I  employ  a  man  to  tranfaft 
concerns  different  from  thofe  of  his 
common  profeffion  or  bulinefs,  the  law 
will  not  charge  him  with  a  general  un¬ 
dertaking  to  perform  them  well,  but 
a  fpecial  agreement  is  necelfary.  Ibid „ 
1 66. 

evidence. 

CCXIX. 

I 

Books  of  account  or  fhop  books,  may 
be  given  in  evidence,  if  the  fervant 
who  was  accultomed  to  make  the  en¬ 
tries  is  dead ;  but  his  hand-writing  mult 
Ke  proved.  2  Salk .  690.  1  Ld.  Raym. 


If  a  porter  who  carries  out  goods  for 
his  mailer,  enters  the  delivery  in  a 
book  and  ligns  it,  and  afterwards  dies  ; 
upon  proof  of  his  hand  the  book  lhall 
be  admitted  good  evidence  of  delivery. 
l  Salk.  2  85. 


\  l 
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\  V 

CCXXI. 

But  thefe  proofs  are  only  admitted  in 
fitch  tranfadtions  as  happened  within 
one  year  of  the  action ;  except  in  cafes 
between  merchant  and  merchant,  mer¬ 
chant  and  tradefman,  and  tradefman 
and  tradefman,  for  any  thing  within 
the  compafs  of  their  refpedlive  trades 
and  merchandize*  Stat .  7  Jac .  i*  c.  12. 

CCXXIL 

But  If  the  fervant  be  living,  he  may 
only  have  recourfe  to  fhop  books  Ssfc, 
to  refreih  his  memory.  *2  Black .  Com. 
368. 

CCXXIIL 

Though  a  fhop  book  is  not  evidence 
for  a  tradefman,  yet  it  is  good  evidence 
againft  him,  or  for  a  ftranger.  x  Ld. 
Raym.  74  J* 

CCXXIV. 

The  bare  circumftance  of  being  the 
factor,  does  not  incapacitate  a  man  from 

being 
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being  evidence  in  a  caufe.  Otherwife 
it  is  if  he  be  interefted.  1 1  Mod .  Rep. 
226. 

*  ccxxv. 

In  cafes  where  writing^  have  been 
loft  by  burning  of  houfes,  by  rebellion, 
or  where  robbers  have  deftroved  them, 
or  the  like,  the  law  in  fucli  cafes  of  ne~ 
ceffity  allows  them  to  be  proved  by  wit- 
neffes.  Jenk .  19.  Wood's  Injl .  59 5. 

CCXXVI. 

Bonds  and  deeds  executed  in  the  Eajl 
Indies ,  when  the  fubfcribing  witnefles 
refide  there,  are  made  evidence  in  Great 
Britain ,  on  proof  of  the  hand- writing 
of  the  parties  and  of  the  witnefles. 
St  at.  26  Geo .  3.  c .  57. 

CCXXVII. 

If  a  man  deftroys  a  thing  that  is  de- 
figned  to  be  evidence  againft  himfelf,  a 
fmall  matter  will  fupply  it.  Therefore 
if  he  tears  his  own  note  figned  by  him, 
a  copy  thereof  fworn  to,  may  be  ad* 
mitted  to  be  good  evidence  to  prove  it. 
Ld .  Raym .  731. 


E  7*  J 

CCXXVIIL 


Cine  witnefs,  if  credible,  is  fufficient 
evidence  to  a  jury  of  any  (ingle  fadL 


.  Law  of  Ev.  150.  (/turf  v 

ccxxrx. 


Vv 

7 


It  is  a  general  rule,  in  all  cafes  civil 
and  criminal,  that  the  bed  evidence 
that  may  be  had,  or  that  the  nature  of 
the  thing  will  bear,  is  to  be  given- 
Ibid.  4. 


ccxxx 


Comparifon  of  hand-writings  is  evi¬ 
dence  in  civil,  but  not  in  criminal, 
cafes-  Ibid.  54*. 


CCXXXI. 

The  atteftation  of  a  witnefs  muft  be 
to  what  he  knows,  and  not  to  that  only 
which  he  hath  heard ;  for  a  mere  hear- 
fay  is  no  evidence.  Ibid.  152. 

CCXXXIL 

Yet  it  may  corroborate  a  witnefs’s 
teftimony,  to  fhew  that  he  affirmed  the 

fame 
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fame  thing  before  on  other  occafions, 
and  that  he  is  ftiil  confident  with  him- 
felf.  Ibid.  153. 

ccxxxm. 

Prefamptions  are  only  to  be  relied  on 
till  the  contrary  be  actually  proved* 
Co.  Lit .  373. 

CCXXXIV. 

Violent  prefumptions  are,  where  thofe 
circumfiances  appear  which  neceffarily 
attend  the  facl,  and  are  many  times 
equal  to  full  proof.  Glib.  Law  of  Evid . 
160. 

ccxxxv. 

\  •** : 

Probable  prefumptions,  arife  from 
fuch  circumftances  as  ufually  attend  the 
facl,  and  have  their  due  weight. 
X  Black.  Com.  37 1. 

CCXXXVL 

Light  or  rafh  prefumptions,  have  no 
weight  nor  validity  at  all.  Gilb.  Law  of 
Evid.  16?. 


$ 
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execution. 

,*  •  CCXXXVII. 

* 

Goods  of  a  ftranger,  goods  pawned, 
things  annexed  to  the  freehold,  or  goods 
bought  bona  jide  depending  the  action, 
are  not  fubjedt  to  be  taken  in  execution* 
Wood's  Injl .  608. 

Vide  Landlord  and  Tenant,  No. 

395>  396- 

0 

\ 

f  ?  ’  /  ’ 

C^ecufo?s  mft  2U5mmtSrator2». 

CGXXXVIII. 

All  perfons  that  are  capable  of  making 
wills  are  capable  of  being  executors,  and 
many  more,  as  married  women,  perfons 
under  age,  or  even  infants  unborn. 
%  Black .  Com .  503. 

CCXXXIX. 

But  no  infant  can  adt  as  executor,  till 
the  age  of  feventeen  years.  Went .  Off. 
Ex  •  c  •  18. 
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CCXL. 

If  the  teftator  makes  an  incomplete 
will  without  naming  any  executors,  or  if 
he  names  incapable  perfons,  or  the  exe¬ 
cutors  named  refufe  to  a6t,  the  ordinary 
will  grant  letters  of  adminiftration,  with 
the  teftament  annexed,  to  fome  other 
perfan.  i  Roll .  Abr.  907.  Comb *  20. 

CCXL  I. 

If  the  hufband  die  inteftate,  the  ordi¬ 
nary  will  grant  adminiftration  of  his 
effects  to  the  widow,  or  to  the  next  of 
kin  ;  but  he  may  grant  it  to  either,  or 
both  at  his  difcretion.  Cro.  Car .  106. 
1  P.Wms.  381,  1  Salk .  36.  I  Stra.  532. 
Stat .  29  C.  2.  c.  3, 

CCXLII. 

Among  the  kindred,  tliofe  are  to  be 
preferred  that  are  nearei t  in  degree  to  the 
inteftate  3  but  of  perfons  in  equal  de¬ 
gree,  the  ordinary  may  take  which  he 
pleafes.  Stat .  31  j£.  3,  c.  11. 


[  So  ] 

CCXLIII. 

The  half-blood  is  admitted  to  the  ad- 
miniftration  equally  with  the  whole. 
i  Vent .  425. 

CCXLIV, 

The  degrees  of  confanguinity  are 
thus  reckoned ; 

1.  Children. 

2.  Parents. 

3.  Brothers  and  lifters. 

4.  Grandfathers  and  grandmothers. 

5.  Uncles  and  aunts,  or  nephews 
and  nieces. 

6.  Coufins.  Godolph .  p.  2.  c.  34. 

2  Fern.  125.  Free .  Cb.  527.  1  P . 

41. 

CCXLV. 

If  none  of  the  kindred  will  take  out 
adminiftration,  a  creditor  may  do  it. 
I  Salk  38. 

CCXLVI. 

The  intereft  veiled  in  the  executor  by 
the  will  of  the  teftator,  may  be  continu¬ 
ed 


/ 
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ed  by  the  will  of  the  fame  executor.  So 
that  the  executor  of  an  executor,  is,  to  all 
intents  and  purpofes,  the  executor  and 
reprefentative  of  the  firft  teftator.  Stat. 

2S  E.  S'  c'  5-  1  Leon.  %ne.  Went. 
Off.  Ex.  c.  20. 

CCXLVII. 

But  the  executor  of  an  adminiftrator, 
or  the  adminiftrator  of  an  executor,  is 
not  the  reprefentative  of  the  firft  teftator. 
Bro.  Abr.  tit.  Admin.  7. 

CC  XL  VIII. 

When  the  courie  of  reprefentation 

from  executor  to  executor,  is  interrupted 

by  an  adminiftrator,  it  is  neceftary  for 

the  ordinary,  to  commit  adminiftration 

of  the  goods  of  the  deceafed  not  admini- 

ftered,  to  iome  other  perlon.  Went.  Off. 
Ex.  379. 


CCXLIX. 

Executors  may  execute,  releafe,  fell  or 
be  fued,  before  the  probate  of  the  will  is 
had ;  they  may  alfo  commence  an  adion, 
but  they  cannot  continue  it,  becaufe  the 


probate  of  the  will  muft  be  brought  into 
court  before  the  defendant  is  bound  to 
plead.  Went .  Off.  Ex.  c.  3. 

z  CCL. 

V'.TV;  \  .  .  k  ,  » 

But  an  adminiftrator  niay  do  nothing, 
till  letters  of  adminiftration  are  ilfued. 
•2  Black.  Com.  507. 

GCLI. 

Sr  v 

*  ,  I 

If  a  man  owes  me  money  upon  bond 
and  I  make  him  my  executor  and  die, 
he  is  releafed  from  his  obligation.  8 
Rep.  136. 

CCLII. 

k  '  '  x  *  \  v  .  .i  *  *  ‘  .M. a  A  /,'i  'T 

So  where  the  debt  is  not  upon  bond. 
Went.  Off.  Ex.  c.  2. 

CCLIII. 

If  a  flranger  takes  upon  him  to  a<ft  as 
an  executor  without  juft  authority,  he 
is  called  in  law  an  executor  of  his  own 
wrong,  and  is  liable  to  all  the  trouble  of 
an  executor  without  any  of  its  advan¬ 
tages.  5  Rep.  33. 


[  8  3  ) 


CCLIV. 

But  merely  doing  adts  of  neceflitv 
and  humanity,  as  locking  up  the  goods, 
or  burying  the  corps  of  the  deceafed’ 
will  not  charge  a  man  as  executor  of  his 
own  wrong.  Dyer  166. 

CCLV. 

An  executor  or  adminiftrator,  fliould 
bury  the  dead  in  a  manner  fuitable  to 
.  the  eftate  he  leaves ;  but  if  he  be  extra¬ 
vagant  it  1  h all  only  be  prejudicial  to  him- 
felf,  not  to  the  creditors  or  the  legatees; 
i  Sain.  2p6.  Godolph.  p,  2.  c.  26* 

CCLVI. 

Funeral  expences  are  allowed,  previ¬ 
ous  to  all  other  debts  and  charges  2 
Lift.  202;  .  ^ 

CCLVI  L 

If  all  the  goods  of  the  deceafed  be 
within  the  fame  diocefe,  a  probate  before 
the  ordinary,  or  an  adminiftration  grant-* 
fid  by  him,  is  fufhcient.  4.  Inji ,  ^  ^ y, 

G  2 


I 
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ccLvni. 


1 


But  if  the  deceafed  had  effects  to  the 
value  of  5  /.  (or  in  cafe  of  London  of  10  /.) 
in  two  diftinft  dioceles,  then  the  will 
muft  be  proved,  or  adminiftration  taken 
out,  before  the  metropolitan  of  the  pro¬ 
vince.  Ibid . 

*  _  t 

CCLIX. 

/  >. 

In  payment  of  the  debts  of  the  de¬ 
ceafed,  the  executor  or  adminiftrator 
muft  obferve  the  rules  of  priority ; 
otherwife  on  a  deficiency  of  aflets,  if  he 
pays  thofe  of  a  lower  degree  firft,  he  muft 
anfwer  the  higher  out  of  his  own  cftate. 
Went.  Off.  Ex.  c.  12. 

CCLX. 

The  order  for  payment  is 

1 .  Debts  due  to  the  king.  1  And. 
129. 

2.  Money  due  for  poor’s  rates,  and 

for  letters  to  the  poft-office.  Stat • 
17  Geo.  2.  c.  38.  9  Ann.  c •  iOr 

3.  Debts  of  record,  as  judgments* 
ftatutes,  and  recognizances.  4  Rep. 
6c.  Cro .  Car.  363- 

4.  Debts 


4 


4*  Debts  due  oa  •  pecia*  coptra-ft ;  as 

for  rent,  up  donds,  covenants, 
and  the  like.  Weniw .  Off.  Ex. 

C.  12. 

5.  Debts  on  fimple  contrail;  as 
promiflbry  notes,  verbal  promiies, 
fervants’  wages  &c .  Ibid . 

-  1 

CCLXI. 

But  by  the  cuftom  of  London ,  the  exe- 

'  '  ,  ✓ 

cutor  or  adminiftrator  of  a  citizen,  is 
bound  to  pay  money  due  upon  a  con¬ 
trail  of  the  inteftate,  whether  he  be  a 
citizen  or  a  ftranger,  as  well  as  if  it 
were  by  bond.  5  Rep .  83.  Wentw. 
Off.  Ex.  369.  ■  . 

f 

CCLXII. 

Among  debts  of  equal  degree,  the 
executor  or  adminiftrator  is  allowed  to 
pay  himfelf  firft.  1  Roll.  Abr.  922. 
Plowd .  543. 

CCLXIII. 

And  if  no  fuit  is  commenced  againft 
him,  he  may  pay  any  one  creditor  in 
equal  degree,  his  whole  debt,  though  he 

G  3  has 


/ 
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has  nothing  left  for  the  reft.  Dyer  32. 
2  Leon .  60. 

CCLXIV, 

After  the  debts,  the  legacies  are  to  be 
paid  fo  far  as  the  affets  will  extend  ; 
but  in  cafe  or  deficiency  they  mu  ft  be 
paid  proportionably,  unlefs  they  are  fpe- 
cific  (as  an  liorfe  or  a  piece  of  plate  Esfc); 
and  the  executor  or  adminiftrator  may 
not  give  himfelf  the  preference.  2  Venn. 
hi .  434.  2  P.  Wms .  25. 

CCLXV. 

In  cafe  of  a  furplus  after  payment  of 
debts  and  legacies,  and  where  it  appears 
on  the  face  of  the  will  (by  means  of  a 
legacy  or  otherwife),  that  the  teft^tor 
intended  his  executor  fhould  not  have 
the  refidue,  it  ihall  go  to  the  next  of 
kin.  2  Black.  Com .  514. 

CCLXVL 

*  * 

The  furplufage  of  the  effects  of  in- 
tpftates  ihall  after  the  expiration  of  a 
year  be  thus  diftributed. 

One 
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One  third  to  the  widow,  and  the 
refid ue  in  equal  proportions  to  his 
children,  or  if  dead  to  their  repre- 
fentatives,  i.  e.  their  lineal  defen¬ 
dants. 

But  if  no  children  or  reprefenta- 
tives,  then  a  moiety  to  the  widow, 
and  a  moiety  to  the  next  of  kindred 
in  equal  degree,  and  their  reprefen- 
tatives. 


If  the  fon  dies  without  wife  or  if- 
fue,  die  father  fucceeds  to  all  his 
perfonal  effects,  in  exclufion  of  bro¬ 
thers,  filters  &c ;  but  if  the  father 
be  dead  and  the  mother  living:,  die 

and  each  of  the  brothers  and  filters 

% 

ihall  divide  the  effects  in  equal  pro¬ 
portions.  If  neither  father  nor  mo¬ 
ther  be  living,  then  the  brothers 
and  fifters  fucceed,  and  fo  on  accord¬ 
ing  to  the  degrees  of  confanguinity, 
which  are  reckoned  by  the  rules  laid 
down  in  No.  3$^.  St  at.  22  ?sf  23 
c.  2.  c.  10.  29  c.  2.  c.  3.  1  y. 

c.‘  17.  Raym .  496.  1  Ld .  Raym. 

57*  • 


G 


4 
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CCLXVII. 

But  no  reprefentatives  are  admitted 
among  collateral  relations,  further  than 
the  children  of  the  inteftate’s  brothers 

i  ' 

and  lifters.  Stat.  22  &  23  C.  2.  c ,  10. 
29  C.  2.  c.  3»  1  c.  17.  Raym. 

496.  1  Ld.  Raym.  ^71. 

CCLXVIII. 

/ 

The  cuftoms  of  London ,  and  all 

other  places  that  have  peculiar  cuftoms 
of  diftributing  the  effects  of  inteftates, 
are  excepted  from  the  foregoing  rules. 
Ibid.  , 

CCLXIX. 

*  ' 

In  the  city  of  Lojidon ,  the  province  of 
York,  and  in  Scotland ,  the  effects  of  in¬ 
teftates,  after  payment  of  debts,  are  di- 

\  \ 

vided  thus ; 

if  the  deceafed  leaves  a  widow  and 

•  .  1 

children,  hisfubftance  (deducling  for 
the  widow's  apparel  and  the  furniture 
of  her  bed-chamber)  is  divided  into 
three  parts  ;  one  of  which  belongs  to 
the  widow,  another  to  the  children, 
and  a  third  to  the  adminiftrator. 
2  Salk .  4.26. 

If 


If  only  a  widow,  or  only  children, 
they  'hall  in  either  cafe  take  one 
moiety,  and  the  adminiflrator  the 
other,  i  P.  Wins .  341. 

If  neither  widow  nor  child,  the 
adminiflrator  fhall  have  the  whole. 
2  Show.  175. 

•  .  % 

\ 

The  adminiftrator’s  part  is  called 
the  dead  man  s  party  and  this  is  di¬ 
vided  by  the  ftatute,  as  the  furplu- 
fage  of  inteftate’s  effedts  in  general 
are.  1  Jac%  2.  r.  17. 

1 

So  that  if  a  man  dies  leaving- 
18  00/.  perfonal  eflate,  with  a  widow 
and  two  children,  his  eftate  fhall  be 
divided  into  eighteen  parts  j  where¬ 
of  the  widow  {hall  have  eight,  fix 
by  cuftom  and  two  by  ftatute  ;  and 
each  of  the  children  fhall  have  five, 
three  by  cuftom  and  two  by  ftatute. 

If  he  leaves  a  widow  and  one 

1 

child,  fhe  fhall  ftill  have  eight  parts 
as  before,  and  the  child  fhall  have 
ten ;  fix  by  cuftom  and  four  by 
ftatute. 

i  i  •  ^  * 


If 


/ 
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If  he  leaves  a  widow  and  no 
*  child,  the  widow  ihall  have  three 
fourths  of  the  whole,  two  by  cuftom 
and  one  by  ftatute ;  and  toe  re¬ 
maining;  fourth  ihall  go  bv  the  ftatute 

U  O  j 

to  the  next  of  kin .  2  Black .  Com .  518. 

\ 

\ 

If  a  woman  before  her  marriage 
with  a  freeman  of  London  accepts 
of  a  fetdement  upon  her,  to  take 
effect  after  her  hufband’s  death  in 
cafe  ihe  furvives  him,  of  part  of 
his  perfonal  eftate,  (without  taking 
notice  of  the  cuftom  of  London) 
{lie  is  thereby  barred  of  her  cuito*- 
mary  part  of  his  perfonal  eftate ; 
but  ihe  ihall  h  ave  her  ihare  of  the 
dead  man’s  part  unlefs  there  is  a 
fpecial  agreement  to  the  contrary. 
2  Verru  665.  3  P,  W  'ms\  16. 

If  the  father  in  his  life-  time  ad¬ 
vanced  any  of  the  children  with  a 
fum  of  ftioney  (lefs  than  their  pro¬ 
portionable  part,)  that  portion  ill  all 
be  brought  into  account  (or  as  it  is 
called  hotch-pot)  with  their  brothers 
and  filters,  before  they  can, have 

any 
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any  benefit  by  the  cuftom ;  but  if 
they  are  fully  advanced,  they  can 
take  nothing  further  by  the  cuftom. 
Nothing  however  fhall  be  brought 
into  hotch-pot  with  the  mother,  for 
it  is  intended  only  to  make  an  equa¬ 
lity  among  the  children.  2  Salk. 
426.  2  P.  Wms.  527. 

CCLXX.  • 


If  a  freeman  of  London  has  two  fons, 
and  the  eldeft  fon  dies  leaving  a  fon, 
and  then  the  freeman  dies,  the  grand¬ 
child,  though  in  law  a  reprefentative 
of  the  fon  who  never  was  advanced, 
has  no  part  by  the  cuftom,  for  the 
cuftom  of  London  extends  only  to  the 
children.  1  P.  Wms .  341.  2  Salk . 

426. 

1  1  , 


CCLXXI. 


By  the  cuftom  of  London  the  fhare  of 

0 

the  children,  (or  orphanage  part,)  is 
no:  fully  veiled  in  them  till  they  attain 
the  age  of  twenty-one  years,  before 
which  age  they  cannot  difpofe  of  it  by 
teftameut ;  and  if  they  die  under  that 
age  fingie,  their  fhare  fhall  go  to  the 
other  children.  2  Vern.  558.  1  Vcrn.  89. 


\ 
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CCLXXII. 

In  the  province  of  Tork^  the  heir  at 
law  who  lnnerits  any  land,  either  in 
fee  or  in  tail,  is v  excluded  from  any 
filial  portion,  or  reaionable  part,  of  the 
perfonal  eftate.  2  burn  s  Ecclej*  Law* 
754- 

*  s  - 

\  ■  /  .  . 

CCLXXIII. 

But  in  London ,  the  real  eftate  is  out 
of  the  cultorn,  and  is  no  bar  to  the  or¬ 
phanage  part,  nor  can  it  be  brought 
into  hotch-pot •  1  Vern,  2 1 6. 

CCLXXiV. 

Any  perfbn  that  is  intitled  to  the 
diftribution  of  inteftates*  effects,  is  by 
confequence  intitled  to  fue  the  admini- 
ftrator  in  the  ecclefiaftical  court,  to 
make  good  his  account  by  proof  and 
examination  on  oath.  Wood's  Lift.  328* 
Wentw .  Off*  Ex*  380. 

#  ,  i 

CCLXXV. 

No  adlion  can  be  brought  to  charge  an 
executor  or  adminiftrator,  upon  any 

verbal 
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§ 

verbal  promise,  to  anfwer  the  debt  or 
damages  of  his  teftator  from  his  own 
eftate  ;  but  if  he  has  figned  a  memo¬ 
randum  or  note  in  writing  to  that  effect, 
or  has  authorifed  fome  other  nerfon  to 
do  it  for  him,  he  is  chargeable.  Stat. 
29  C .  2.  c.  3. 

CCLXXVI. 

If  a  perfon  in  his  laft  ficknefs  appre¬ 
hending  himfelf  near  his  diifolution 
delivers,  or  caufes  to  be  delivered,  to 
another  the  pofTetTion  of  any  perfonal 
goods,  bonds,  or  bills  drawn  on  his 
banker  &V,  to  keep  in  cafe  of  his  de- 
ceafe,  and  dies,  the  afient  of  the  exe¬ 
cutor  is  not  neceflary  to  enable  him  to 
keep  them  ;  yet  this  gift  thall  not  ftand 
again  ft  creditors.  Free.  Chanc.  269.  1  P. 
IVms.  406.  441.  3  P.  Wms.  357. 

CCLXXVII. 

If  an  executor  have  a  legacy  left  him 
by  ,his  teftator,  and  refufeth  to  ftand  to 
the  executorfibip,  he  fhall  iofe  his  lega¬ 
cy  ;  unlefs  from  confangainity,  or  other 
like  conllderation,  it  is  probable  that 

the 


I 
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*  '  I 

the  teftator  would  have  given  the  legacy, 
though  he  did  not  perform  the  will, 
Wcntw .  Off.  Ex.  435. 

Vide  Legacy,  and  Will* 


CCLXXVIII. 


If  a  man  make  another  his  factor ,  to 
buy  goods  for  him,  the  employer  fhall 
be  charged  by  his  contract,  though  the 
goods  come  not  to  his  polfellion.  Noy*s 
Maxims ,  17. 

CCLXXIX. 

Every  fadtor  of  common  right  is  to 
fell  for  ready  money ;  but  if  he  be  a 
fadtor  in  a  fort  of  dealing  or  trade, 
where  the  ufage  is  for  fadlors  to  fell  on 
credit :  there,  if  he  fells  to  a  perfon  of 
good  credit  at  that  time,  and  he  after¬ 
wards  becomes  infolvent,  the  fadtor  is 
difcharged.  Otherwife  it  is,  if  he  fell 
to  a  man  notorioufly  difcredited  at  the 
time  of  the  fale.  12  Mod.  Rep .  514, 


\ 
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CCLXXX.  '  ] 

Where  a  factor  upon  the  fale  of 
goods  takes  the  rifque  of  the  purchafer’s 
folvency  upon  himfelf,  his  principal 
may,  though  the  goods  were  fold  in  the 
factor’s  name,  maintain  an  adion  againft 
the  purchafer,  if  notice  had  been  given 
of  the  property  before  payment  made  to 
the  fad  or, 

'  CCLXXXI. 

/'*  ‘f  .  ?£, 

/  * 

Though  a  fador  has  power  to  fell, 

and  thereby  fo  bind  his  principal,  yet 
he  cannot  bind  nor  affed  the  property 
of  the  goods,  by  pledging  them  as  a 
fecurity  for  his  own  debt,  though  there 
is  the  formality  of  a  bill  of  parcels  and 
a  receipt.  2  Stra.  1178. 

CCLXXXII. 

TV; 

Where  a  merchant  configns  goods  to 
a  fador  in  London ,  the  fador  can  have 
no  property  in  fuch  goods,  neither  will 
they  be  affed ed  by  a  bankruptcy.  3  P* 

Wms .  \  86. 


' '  I 

/ 

;  [  9®  ] 

\  '  ' 

CCLXXXIII. 

If  a  fa<5tor  or  fuch  like  accountant, 
be  robbed  without  his  default  or  ne¬ 
gligence,  he  {hall  be  difcharged  thereof 
upon  his  account,  unlefs  there  is  a  fpe- 
cial  agreement  to  the  contrary.  Co. 
Litt.  89. 

■  CCLXXXIV. 

A  factor  to  whom  a  balance  is  due, 
has  a  lien  upon  all  goods  of  his  princi¬ 
pal,  fo  long  as  they  remain  in  his  pot* 
feflion.  1  j Burr.  494. 


CCLXXXV. 

If  one  man  find  the  goods  of  another, 
and  take  them  into  his  poffeflion,  .and 
they  are  afterwards  loft  or  hurt  by  his 
negligence,  he  is  chargeable  to  the  ow¬ 
ner.  Noy  s  Max.  92. 

Vide  Qualified  Property,  No* 
492,  and  Banker,  No*  91. 
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CCLXXXVI. 

If  a  fire  happen  in  a  ftreet,  a  man 
may  juftify  pulling  down  the  wall  or 
houfe  of  another  perfon,  to  prevent  its 
fpreading.  Bac.  Elem.  R.  5. 

ccLxxxvir. 

If  a  fire  happens  through  the  negli¬ 
gence  of  any  fervant,  he  Ihall  forfeit 
i  oo  1  to  be  diftributed  among  the  fuf- 
ferers ;  and  in  default  of  payment  he 
Ihall  be  committed  to  fomc  workhoufe 

for  hard  labour  during  eighteen  months. 
St  at.  6  Ann.  c.  ?  I . 

cclxxxviii. 

Neither  a  bare  intention  to  burn  a 
houfe,  nor  even  an  adlual  attempt  to 
do  it  by  putting  fire  to  part  of  a  houfe, 
will  amount  to  felony,  if  no  part  of 
it  be  burnt ;  but  if  any  part  of  the 
houfe  be  burnt  the  offender  is  guilty  of 
felony,  notwithflanding  the  fire  be  af- 

II  terwards 
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terwards  put  out,  or  go  out  of  itfelf. 
i  Hawk.  P •  c*  39- 

CCLXXXIX. 

If  a  man  malicioufly  intending  to 
burn  one  perfon’s  houfe,  happens  t  .  ere  y 
to  burn  the  houfe  of  another,  it  is  ce  - 
tain  that  he  may  be  in^ed  as  aving 
malicioufly  burned  the  houfe  of  th 
other;  for  where  a  felonious  _  defign 
againft  one  man,  miffeth  its  aim  an 
takes  effect  upon  another  it  fliall  hav 
the  like  conftruchon,  as  if  it  ha 
levelled  againft  him  who  fuffers  by  it. 

ibid . 


jfojfetture, 

* 

ccxc. 

It  is  a  Handing  rule  in  equity,  that 
a  forfeiture  Ihall  not  bind,  where  the 
thing  may  be  done  afterwards,  or  any 
compensation  may  be  made  for  it. 

z  Vent .  352. 


j 
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CCXCI. 

All  fuits,  indictments,  and  informa¬ 
tions,  where  the  forfeiture  is  to  die 
crown  and  a  fubjedt,  muft  be  fued  within 
one  year  after  the  offence  is  committed, 
unlefs  where  any  other  time  is  fpecially 
limited  by  ftatute.  Slat.  31  Eliz.  c .  5. 

*  ✓  v  *  r 

Naming, 

CCXCII. 

If  any  perfon  by  playing  or  betting 
loofe  more  than  1 00  /.  at  one  time,  he 
is  not  compellable  to  pay  the  fame. 

Slat.  16  C.  2.  c.  7, 

,  •  *  » 

CCXCIII. 

'  f  V 

If  any  perfon  affault  and  beat,  or 
challenge  to  fight,  any  other  perfon,  on 
account  of  any  money  won  by  gaming, 
playing,  or  betting,  he  fhall  forfeit  all 
his  goods,  chattels,  and  perfonal  eftate 
whatfoever,  and  fhall  fuffer  imprifon- 
ment  for  two  years.  St  at.  9  Ann .  c .  14. 

Vide  Bills  of  Exchange,  No.  109. 

H  2 


/  « 
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d&ant 

CCXCIV. 

,  A 

A  bare  poflibility  of  an  intereft  which 
is  uncertain,  is  not  grantable.  4  Rep „ 
66. 

% 

ccxcv. 

Conftrudtion  of  grants  fhall  be  made 
according  to  the  intention  of  the  parties. 
Co.  Lit.  313. 

CCXCVI. 

In  the  grant  of  a  thing,  all  things 
neceffary  for  the  obtaining  it  are  in¬ 
cluded.  Ibid.  56. 

CCXCVIL 

Where  a  grant  is  uncertain  and  the 
words  ambiguous,  it  fhall  be  taken  moft 
ftrongly  againft  the  grantor.  Ibid.  27. 

Vide  Will,  No.  591* 


C  101  ] 


string. 

CCXCVIII, 

If  a  man  let  out  goods  to  another  for 
hire,  the  perfon  hiring  is  bound  to  take 
the  utmoft  care,  and  to  return  them 
when  the  time  for  which  they  are  hired 
is  expired.  2  Ld .  Raym .  909. 

Vide  Lending. 


CCXCIX. 

Every  horfe  for  fale,  muft  be  openly 
expofed  for  one  whole  hour  together, 
between  ten  in  the  morning  and  funfet, 
in  the  public  place,  and  at'  the  ufual 
*  time  for  fuch  fales ;  and  afterwards 
brought  by  both  buyer  and  feller,  to 
the  book-keeper  of  the  fair  or  market, 
that  toll  may  be  paid  if  due  ;  and  if 
not,  one  penny  to  the  book-keeper,  who 
fhall  enter  down  the  price,  colour,  and 
marks,  of  the  horfe,  with  the  names, 

H  3  additions, 


[  102  ] 

additions,  and  abodes,  of  the  buyer 
and  feller.  Nor  fhall  fuch  fale  take 
away  the  property  of  the  owner,  if 
within  fix  months  after  the  horfe  is 
ftolen,  he  puts  in  his  claim  before  fome 
magiftrate  where  the  horfe  fhall  be 
found,  and  within  forty  days  more, 
proves  it  to  be  his  property,  by  the  oath 
of  two  witneffes,  and  tenders  to  the 
perfon  in  pofteffion,  fuch  price  as  he 
bona  fde  paid  for  him  in  the  open  mar¬ 
ket.  But  in  cafe  any  of  thefe  points 
are  not  obferved,  fuch  fale  is  utterly 
void,  and  the  owner  fhall  not  lofe  his 
property  ;  but  at  any  distance  of  time 
he  may  feize,  or  bring  an  action  for 
his  horfe  wherever  he  happens  to  find 
him.  Stat.  2  P.  Es?  M.  c.  7.  31  Eliz.  - 

c,  12.  ' 

CCC, 

If  my  horfe  is  t^ken  away,  and  I  find 
him  in  a  fair,  a  common,  or  a  public 
inn,  I  may  lawfully  feize  him  to  my 
own  ufe  ;  but  I  cannot  juflify  breaking 
open  a  public  flable,  nor  entering  the 
grounds  of  a  third  perfon  to  take  him, 
except  he  be  felonioufly  ftolen.  Stat* 
a  P.  y  M.  c.  7. 


'  [  103:  1 

CCCI. 

*-  / 

If  a  man  takes  a  horfe  to  grafs  at  2  s. 

per  week,  without  any  fpecial  promiie 
to  keep,  or  re-deliver  him  fafe,  and  he 
is  ftolen,  the  owner  fhall  not  have  an 
action.  Moore  54 3.  Plowd,  720. 

Vide  Inn-keeper,  and  Nuisance: 
No.  473. 


ant;  WQXfit. 

CCCII. 

Marriage  is  an  abfolute  gift  of  all 
perfonal  effects  in  pojjejjion  of  the  wife, 
and  in  her  own  right,  to  the  hufband  ; 
but  if  they  be  in  action  only,  as  debts 
upon  bond,  contract,  or  otherwife,  the 
hufband  lhall  not  have  them,  unlefs  he 
and  the  wife  recover  them  :  for  in  cafe 
of  his  death  they  continue  to  be  her 
property,  and  in  cafe  of  her’s,  he  can 
only  have  them  as  he  is  intitled  to  be 
her  adminiftrator.  Co.  Litt.  35 1. 

* 

H  4 


[  i<>4  3 
CCCIII. 

If  a  woman  indebted  takes  hufband, 
it  is  then  the  debt  of  the  hufband  and 
wife,  and  both  are  to  be  fued  for  it ; 
but  after  the  death  of  the  wife,  the 
hufband  is  not  liable,  unlefs  judgment 
is  obtained  againft  them  both  during 
marriage,  or,  it  is  rent  in  arrear.  j Pratt* 
Reg.  105.  ,  , 

CCCIV. 

Where  a  married  woman  buys  things 
for  her  neceffary  apparel,  diet  Esfr,  with-, 
out  her  hufband’s  confent,  it  {hall  bind 
him.  1  Siderf.  120.  Alleyn  61. 

cccv. 

» 

But  if  he  forbids  particular  perfons  to 
iruft  his  wife,  he  fhall  not  be  charge^ 
after  fuch  prohibition,  1  Vent ,  42. 

CCCVI, 

But  a  prohibition  in  general  not  to 
truft  a  wife,  as  by  putting  her  into  thq 
gazette  Ssfr,  cannot  amount  to  legal  no* 
notice.  Wood’s  Inji .  60, 


N 
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CCCVII. 

If  a  wife  leaves  her  hufband,  they 
that  trufl  her  after  her  departure  is.  no¬ 
torious,  do  it  at  their  peril,  and  fhall 
not  therefore  charge  the  hufband.  Other- 
wife  it  is,  if  the  hufband  turns  her  off. 
i  Salk.  1 1 8.  i  Lev.  5. 

CCCVIII. 

An  aflion  lies  againft  the  hufband 
for  goods  delivered  to  his  wife,  if  fhe 
ufually  bought  goods,  and  her  hufband 
paid  for  them  ;  or  if  it  can  be  intended 
that  the  goods  came  to  the  hufband’s 
ufe.  1  Lev.  4,  5.  2  Lev ,  16. 

CCCIX. 

The  neceffary  apparel  of  the  wife, 
upon  the  deceafe  of  the  hufband,  is 
protected  againft  the  claim  of  creditors. 
Wood's  lnjl .  63. 

cccx, 

A  woman  may  be  attorney  for  her 
hufband*  Fitz.  Nat .  Brev .  27. 


[  iq6  ] 

i 

/  / 

\  ,  I  ' 

CCCXI. 

t  • 

If  the  wife  lives  apart  from  her  huf- 
band  with  a  feparate  maintenance  by 
deed,  fhe  may  be  fued  for  debt  as  an 
unmarried  woman  may,  i  Black .  Com • 

434- 

-  CCCXII. 

A  wife  being  a  foie  trader,  may  be 
fued  in  London ,  by  the  cuftom  of  the 
city,  without  the  hufband.  Cro.  Car . 
69.  >  . 

Vide  Bankrupt,  No.  49,  and  Ar¬ 
bitration  and  Award,  No.  41. 

/  I  » 

3Jnfant 

CCCXIII. 

An  infant  in  law,  is  a  perfon  under 
the  age  of  twenty-one  years,  Co.  Lift. 
171. 

CCCXIV. 

# 

Before  the  age  of  twenty-one  years  no 
perfon  can  bind  himfelf,  except  it  be 

for 


I 
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for  common  neceffaries,  fuch  as  eating, 
drinking,  apparel,  fchooling,  phyfic, 
&fr,  fuitable  to  their  qualities ;  but  if 
he  bind  himfelf  by  bond  in  a  penalty  for 
the  payment  of  thefe,  he  may  after¬ 
wards  avoid  the  bond,  Co.  Lit .  171. 

CCCXVo 

9'  .  — 

Neceffaries  for  an  infant’s  wife  are 
neceffaries  for  him  ;  but  if  provided  in 
order  for  the  marriage  he  is  not  char¬ 
geable,  though  Ihe  ufes  them,  1  Stra . 

168. 

CCCXVL 

4 

*  t  \  1 

But  if  goods  which  are  not  neceffaries 
are  delivered  to  an  infant,  and  he  after 
full  age  ratifies  the  contract  by  a  pro¬ 
mile  to  pay,  he  is  bound.  1  Stra .  690. 

%  % 

cccxvir. 

• 

Where  an  infant  makes  a  leafe  under 
his  hand  and  feal  referving  rent,  he  may 
afterwards  avoid  it ;  but  if  he  accepts 
rent  upon  his  coming  to  fuli  age,  this 
makes  the  leafe  good.  2  Lilly's  Prac ; 

Reg-  5 1 , 

Vide  Deeds,  No.  189.  and  Will, 
No.  576,  577,  578. 


t 
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innkeeper* 

CCCXVIII. 

4  '  <  v 

If  an  inn-keeper  opens  his  houfe, 
whether  he  hangs  out  a  fign  or  not, 
there  is  in  law  an  implied  engagement 
to  entertain  all  perfons  that  travel  that 
way;  and  if  he  refufes  a  gueft  upon 
pretence  that  his  houfe  is  full,  when  it 
is  not,  an  action  lies  againft  him.  i  Vent . 
333*  Dalt.  c.  7.  ~ 

CCCXIX. 

V  \  % 

An  inn-keeper  is  not  bound  to  receive 
the  horfe,  unlefs  the  matter  lodge  there  ; 
nor  is  he  bound  to  furnifh  his  guefts 
with  provifion  unlefs  paid  for  before 
hand,  for  he  need  not  truft.  1  Hawk • 
JP.  C.  225, 

r  *  1 

cccxx. 

If  a  man  lies  at  an  inn  one  night,  the 
inn-keeper  may  detain  the  horfe  till  he 
is  paid  for  the  expences  ;  but  if  he  gives 
him  credit  for  that  time,  and  lets  him 

4  depart 


[  io9  ]  - 

depart  without  payment,  he  lhall  never 
afterwards  detain  the  horfe  for  that  ex¬ 
pence.  8  Mod .  Rep .  172.  Str.  556. 

CCCXXI. 

An  inn-keeper  that  detains  a  horfe 
for  his  meat  cannot  ufe  him,  becaufe 
he  detains  him  as  in  cuftody  of  the 
law ;  and  by  confeqqence  the  detention 

muft  be  in  the  nature  of  a  diftrefs, 

# 

which  cannot  be  ufed  by  the  diftrainen 
Bac .  Abr .  tit.  Inns. 

CCCXXII. 

By  the  cuflom  of  London  and  Exeter , 
if  a  man  commit  an  horfe  to  an  inn¬ 
keeper,  and  he  eat  out  his  price,  the 
inn-keeper  may  take  him  as  his  own, 
upon  the  reafonable  appraifement  of  four 
of  his  neighbours.  But  by  the  general 
cuflom  of  the  realm  the  inn-keeper  hath 
no  power  to  fell  the  horfe.  Ibid . 

CCCXXIII. 

An  inn-keeper  is  bound  to  fecure  the 
goods  of  his  guefcs  in  the  inn,  whether 
they  were  delivered  to  him  or  not ;  but 

he 


[  ”0  J 

he  fhall  not  be  charged  if  the  fervant  or 
companion  of  the  gueft  embezzles  them, 
or  if  the  gueft  leave  them  in  the  inn- 
yard  .  Noy  s  Max .  93. 

CCCXXIV. 

The  inn-keeper  fhall  not  anfwer  for 
the  horfe  that  is  put  to  pafture  at  the 
requeft  of  his  gueft  ;  but  if  he  do  it  of 
his  own  head,  he  fiiall.  Ibid. 

cccxxv. 

A  perfon  becomes  a  gueft  at  an  inn 
by  leaving  his  horfe  there,  becaufe  he 
rnuft  be  fed  ;  otherwife  it  is  if  he  had 
left  a  trunk  or  any  other  dead  thing 
only.  1  Salk.  388. 

CCCXXVL 

If  a  perfon  comes  to  an  inn  and  makes 
a  previous  contract  for  lodging  for  a 
fet  time,  and  does  not  eat  and  drink 
there,  he  is  no  gueft,  but  a  lodger ; 
and  as  fuch  is  not  under  the  landlord’s 
protection.  Otherwife  it  is,  if  he  eats 
and  drinks  there,  or  if  he  pays  for  diet, 

though 
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though  he  does  not  eat  it  there.  12 
Mod.  Rep.  254. 


Vide  Qualified  Property,  No. 
491.  • 


3Jnfu?ance, 


CCCXXVII. 


In  contracts  for  infurance,  the  parties 
ought  to  know  all  the  circumftances. 
2  Stra .  1183. 

.,  *  r j  •  | 

CCXXVIII.  W 


In  infurances,  the  ftridt  letter  of  the 
contract  is  not  fo  much  to  be  regarded 
as  the  objedt  and  intention  of  it.  3 
Burr .  1237. 

CCCXXIX. 


Warranties  in  policies  mufl  be  ftridtly 
complied  with ;  but  reprefentations 
need  only  be  fair,  and  fubftantially 
true.  Cowp .  785. 

cccxxx. 

I  N 

A  ftipulation,  though  written  on  the 
margin  of  the  policy,  is  a  warranty,  as 

much 


I 
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i 

much  as  if  written  on  the  body  of  the 
inftrument.  i  Doug .  1 1 . 

CCCXXXI. 

But  if  on  a  feparate  paper,  though 
,  pinned  or  wafered  to  the  policy,  it  is 

only  a  reprefentation.  i  Doug •  1 3. 

4V  f  \ 

CCCXXXII. 

If  the  infured  reprefent  material 
fadls,  without  knowing  them  to  be  true$ 
he  takes  the  rifle  of  their  being  fo  on 
himfelf.  1  Doug .  261. 

CCCXXXIII. 

•  ‘j .  )  X 1  '  ,  vi  >  • 

A  reprefentation  made  to  the  firfi;  un¬ 
derwriter  extends  to  all  others.  1  Doug . 
3°  5. 

CCCXXXIV. 

An  underwriter  is  prefumed  t b  knbur 
the  nature  and  peculiar  circumflances 
of  the  branch  of  trade  to  which  the  in- 
furance  relates.  1  Doug .  5 1  o. 

CCCXXXV. 

<  ' 

Damages  happening  to  perifhable 
goods  from  their  own  nature,  are  not 
to  be  borne  by  the  infurer. 
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CCCXXXVI. 

No  infurance  can  legally  be  made  on 
lives  or  on  any  other  event,  except  in  ma¬ 
rine  infurances,  wherein  the  party  in- 
fured  hath  no  intereft.  Stat.  14  Geo.  3. 
c .  48. 


CCCXXXVIL 

In  all  policies,  the  name  of  the  party 
interefted  mull  be  inferted,  and  nothing 
more  fhall  be  recovered  thereon  than  the 
amount  of  the  intereft  of  the  infured, 
except  in  marine  infurances.  Ibid . 

CCCXXXVIII. 

All  infurances,  intereft  or  no  intereft, 
or  without  farther  proof  of  intereft 
than  the  policy  itfelf,  or  by  way  of 
gaming  and  wagering,  or  without  be¬ 
nefit  of  falvage  to  the  infurer,  are  to¬ 
tally  null  and  void  ;  except  upon  priva¬ 
teers,  or  upon  fhips  or  merchandize 
from  the  Spanijh  or  Portuguefe  domini¬ 
ons.  Stat,  19  Geo.  2.  c.  3^. 


) 


1 


[  ii4  ] 


CCCXXX1X. 

An  infurance  being  made  without 
intereft,  and  the  premium  paid,  the  in- 
fured  fliall  not  recover  it  back,  i  Doug . 
468. 

CCCXL. 

So  in  the  cafe  of  a  re-affurance,  void 
by  19  Geo .  2.  c.  37.  2  Term  Rep .  266. 

CCCXLI. 

No  re-aflurance  is  lawful,  except  the 
former  infurer  is  infolvent,  a  bankrupt, 
or  dead ;  and  then  it  fhould  be  ex- 
preffed  in  the  policy  to  be  a  re-affurance. 
Ibid.  1  Barr.  490. 

CCCXLII. 

In  the  EaJI  India  trade,  the  lender  of 
money  on  bottomry,  or  at  refponden- 
tia,  has  alone  a  right  to  be  infured  for 
the  money  lent ;  and  the  borrower 
fliall  (in  cafe  of  a  lofs)  recover  no  more 
upon  any  infurance,  than  the  furplus 
of  his  property  above  the  value  of  his 

bottomry 
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bottomry  or  refpondentia.  Slat.  19  Geo . 
2.  c.  37. 

CCCXLIII. 

If  a  fliip  is  feizecl  and  condemned  by 
procefs  of  law,  the  property  and  owner- 
fhip  are  deftroyed,  and  there  is  no  re¬ 
medy  on  the  policy  of  infurance.  1  Ld . 
Raym.  724. 

CCCXL1V. 

If  a  fliip  is  infured  under  Captain  A . 
25. ,  the  owners  may  change  the  captain 
without  notice  to  the  infurers.  12  Mod. 
Rep.  '22  c. 

CCCXLV. 

If  goods  are  fent  on  fliore  by  the 
fliip’s  boat,  it  is  confldered  as  part  of 
the  fliip  and  voyage,  and  the  infurer  is 
liable  for  their  fafety.  Other  wife  it  is, 
if  they  are  delivered  from  the  fhip  into 
a  boat  or  veflel  by  order  of  the  owner. 
2  Stra.  1236. 

CCCXLVI. 

If  a  fliip  is  warranted  to  depart  with 
convoy,  it  is  to  be  confldered  as  under 

I  2  infurance 
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infurance  to  the  place  of  general  ren¬ 
dezvous  ;  and  if  the  parties  mean  to 
vary  the  infurance  from  what  is  gene¬ 
rally  underftood,  they  fhould  particu¬ 
larize  her  deoarture  with  convoy,  from 
fome  fpecific  place.  i  Stra.  1251. 

1 265, 

CCCXLVII. 

On  a  warranty  to  fail  from  Jamaica 
cn  or  before  a  day  certain,  if  the  fhip 
departs  from  her  port  of  loading  on  that 
day,  with  all  her  cargo  and  clearance 
on  board ;  and  proceeds  to  the  place  of 
rendezvous  in  the  ifland  expecting  to 
find  a  convoy  and  proceed  immediately, 
but  is  detained  there  by  an  embargo 
till  after  the  day,  the  departure  is  a 
compliance  with  the  warranty,  though 
the  captain  knew  of  the  embargo  when 
he  flailed,  the  embargo  being  only  till 
convoy  fliall  be  ready,  i  Doug.  3 57. 

CCCXLVIII. 

So  if  a  {hip  is  infured  at  and  from 
Jamaica  warranted  to  fail  or  to  have 
failed,  on  or  before  a  day  certain,  if  fhe 
%  fad 
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fail  on  that  day,  from  her  port  of  load¬ 
ing  with  all  her  cargo  and  clearances  on 
board,  to  another  part  of  the  iiland  for 
the  fake  of  joining  convoy,  that  being 
the  ufaal  place  of  rendezvous,  the  war¬ 
ranty  is  complied  with,  although  fuch 
place  be  out  of  the  diredt  courle  of  the 
voyage,  and  the  (hip  is  detained  there, 
by  an  embargo,  till  after  the  day.  Cowp . 
6oj  . 

CCCXLIX. 

Yet  the  fhip  in  fuch  cafe  would  be 
protected  under  the  words  “  at  Jamai¬ 
ca ’  in  failing  between  the  two  places. 
Ibid. 

CCCL. 

If  a  fhip  warranted  to  fail  on  a  day 
certain,  gets  under  fail  on  the  day, 
with  intent  to  purfue  her  voyage,  the 
warranty  is  complied  with,  though  fhe 
fhould  be  obliged  to  put  back  inftantly 
by  a  ftorm,  an  embargo,  or  an  enemy, 
before  fhe  gets  out  of  the  harbour.  Ibid \ 


[  II*  ] 

CCCLL, 

If  a  fliip  be  infured  from  the  port  of 
Londo?i  to  Cadiz ,  and  before  ihe  breaks 
ground  is  burnt,  the  infurers  are  not 
liable  ;  but  if  the  words  are  at  or  from 
the  port  of  London ,  they  are  liable* 
Molloy ,  292. 

CCCLII. 

An  infurance  made  in  a  foreign 
country,  may  be  fried  in  "England  by 
the  common  law,  if  the  affurers  come 
here.  Ibid .  295. 

CCCLIII. 

An  infurance  made  on  prohibited 
goods  is  not  binding,  unlefs  they  were 
prohibited  after  the  infurance  was  made; 
as  on  wool  &c;  for  fuch  infurances 
would  tend  to  deftroy  trade,  which  is 
directly  to  thwart  the  true  intention  of 
all  policies.  Ibid.  296. 

CCCLIV. 

An  infurance  on  a  voyage  exprefsly 
prohibited  by  the  laws  of  this  country 

is  void.  1  Doug.  254. 


[  ll9  ] 


\ 


CCCLV. 

«  „  « 

Where  the  words  of  the  policy  are 
<c  the  Jhip  warranted  to  depart  with  con¬ 
voy ’  it  {hall  be  intended  that  fhe  fhall 
keep  with  convoy  during  the  voyage, 
if  poffible,  and  if  fhe  depart  wilfully 
from  the  convoy  it  is  a  fraud ;  but  if 
having  departed  with  convoy,  and  by 
ftrefs  of  weather  {he  lofes  convoy  and 
is  taken,  the  infurers  are  liable.  Carth . 
216.  2  Salk.  443. 

CCCLVI. 

If  after  a  policy  of  infurance,  a  da¬ 
mage  happens,  and  afterwards  in  the 
fame  voyage  a  deviation  ;  yet  the  a£- 
fured  fhall  recover  for  what  happened 
before  the  deviation,  for  the  policy  is 
difcharged  from  the  time  of  the  devi¬ 
ation  only.  2  Salk.  444. 

CCCLVII. 

If  a  {hip  fail  on  a  voyage  different 
from,  although  coinciding  in  part  with 
that  infured,  the  policy  is  difcharged  al- 

I  4  though 
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though  the  lofs  happen  before  the  di¬ 
viding  point,  i  Doug .  1 6. 

CCCLVill. 

If  an  infured  {hip  quit  the  courfe  de- 
fcribed  in  the  policy,  from  neceffity,  fhe 
mu  ft  purfue  the  new  voyage  of  neceffity, 
in  the  direft  courfe,  and  in  the  ihorteft 
time,  other  wife  the  policy  will  be  dif- 
charged,  i  Doug .  284. 

CCCLIX. 

*  j  /  '  #  '  ■ .  '  .  • -fei  |J|^n 

A  deviation  from  neceffity,  muft  be 
juftified  both  as  to  fubftance  and  man¬ 
ner.  1  Doug.  291. 

CCCLX. 

It  is  a  general  principle  that  where  a 
riik  has  begun,  though  it  fhould  ceafe 
immediately,  there  {hall  be  no  return 
of  premium.  2  Doug.  588. 

CCCLXI. 

And  in  all  cafes  where  the  rifk  never 
has  begun,  there  {hall  be  a  return.  Ibid. 


C  I2i  J 


CCCLXII. 

If  a  man  pays  money  on  a  policy  of 
infurance,  fuppofing  a  lofs  where  there 
was  none,  this  fhall  be  money  received 
to  the  tile  of  the  infurer,  for  which  he 
may  maintain  an  action.  Skin,  411. 
1  Show.  156. 

CCCLXIII. 

In  a  policy  on  goods  {hipped  on  board 
a  certain  Ihip  to  return  part  of  the  pre¬ 
mium  “  if  fhe  fails  with  convoy  and 
arrives,”  the  arrival  of  the  Ihip  is  what 
is  meant,  and  the  full  return  is  to  be 
made  on  the  whole  fum  infured,  though 
there  Ihould  be  an  average  lofs  on  the 
goods.  1  Doug,  268. 

CCCLXIV. 

When  a  Ihip  is  infured  againft  cap¬ 
ture  for  twelve  months,  at  the  rate  of  fo 
irmohper  month, making  a  fpecified  grofs 
fum,  though  the  rifk  ceafe  before  the 
end  of  two  months  by  the  lofs  of  the 
ihip  in  a  Ilorm,  there  fhall  be  no  appor¬ 
tionment  nor  return  of  premium,  the 

contradl 
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contrail  being  entire.  2  Doug .  588. 
Cowp.  666. 

CCCLXV. 

So  if  a  iliip  is  infured  for  twelve 
months  for  a  grofs  fum,  warranted  free 
from  captures,  there  fhall  be  no  appor¬ 
tionment  or  return,  though  the  rifk 
ceafe  by  the  capture  of  the  Iliip  before 
the  expiration  of  the  twelve  months. 
2  Doug .  587. 

CCCLXVI. 

So  if  there  is  an  infurance  on  a  fhip 
and  goods — at  and  from  A.  to  B . 
during  her  ftay  and  trade  there,  at  and 
from  thence  to  her  port  or  porfs  of  dill 
charge  in  Cl  and  at  and  from  thence 
back  to  A. — -it  is  an  intire  contrail* 
and  if  the  lofs  happen  at  any  time  after 
the  commencement  of  the  rifk,  there 
fhall  be  no  apportionment  nor  return. 
2  Doug.  781. 

CCCLXVII. 

So  if  there  is  an  infurance  upon  a  life 
for  a  year,  with  an  exception  as  to  fil¬ 
icide, 
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icide,  and  the  hands  of  juftice,  if  the 
party  die  in  either  of  thofe  ways  within 
the  year,  there  fhall  be  no  apportion¬ 
ment  nor  return.  2  Doug.  785. 

CCCLXVIII. 

But  if  the  policy  is  “  at  and  from 
London  to  Halifax  in  Nova  Scotia ,  war¬ 
ranted  to  depart  with  convoy  from  Portf 
mouth ” — the  rifk  and  contract  are  di- 
vifeable,  and  if  the  fhip  depart  from 
Portfmouth  without  convoy,  there  (hall 
be  an  apportionment  and  return  of  fo 
much  as  was  paid  for  the  voyage  from 
Portfmouth  to  Hallifax ,  to  be  afcertained 
by  the  jury  ;  the  commencement  of  any 
rifk  from  Portfmouth ,  depending  on  the 
condition  precedent  of  a  departure  from 
thence  with  convoy.  2  Doug.  587. 
79°. 

CCCLXIX. 

So,  if  the  policy  is  “  at  and  from  A , 
warranted  to  fail  on  a  day  certain,” 
— the  rifk  and  contract  are  divifeable, 
the  rifk  from  A.  depending  on  the  con¬ 
dition  precedent  of  a  departure  on  the 

day, 


124 


day,  and  if  there  is  no  departure  on  the 
day*  there  fhall  be  an  apportionment 
and  return.  2  Doug.  784.  790. 

CCCLXX. 

A  {hip  and  goods  being  infured  for 
a  voyage*  if  the  fhip  is  taken*  and  re¬ 
captured*  and  after  the  re-capture*  the 
captain*  adling  fairly  for  the  benefit  of 
his  employers*  fells  the  (hip  and  cargo* 
and  thereby  puts  an  end  to  the  voyage* 
the  infured  may  abandon  and  recover 
as  for  a  total  lofs.  1  Doug.  231. 

CCCLXXI. 

If  the  voyage  is  loft,  or  not  worth 
pur fuing,  if  the  falvage  is  high,  if  the 
underwriter  will  not  at  all  events  un¬ 
dertake  to  pay  that  expence*  the  infured 
may  abandon*  notwithftanding  a  re¬ 
capture.  1  Doug.  231. 

CCCLXXIL 

On  a  reprefentation  that  a  fhip  was 
feen  fafe  on  fuch  a  day*  at  a  certain 
latitude  or  point  in  the  voyage,  if  it 
turn  out  that  fhe  had  got  fafe  to  the 

point 
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point  reprefented,  but  was  loft  two  days 
before  the  day  mentioned,  the  differ¬ 
ence  (though  by  miftake)  is  material 
and  difcharges  the  policy,  i  Doug.  260. 


CCCLXXIII. 


Under  a  warranty,  that  the  ihip  and 
cargo  are  neutral  property,  it  is  fufli- 
cient  if  they  are  fo  when  the  rifk  com¬ 
mences.  2  Doug.  732. 


CCCLXXIV. 

If  fuch  a  warranty  is  falfe,  though 
the  lofs  lhould  not  happen  in  confe- 
quence  of  the  property  not  being  neu¬ 
tral,  the  policy  is  void.  3  Burr .  1419. 
1  Black .  4  27. 

CCCLXXV. 

The  word  “  feamen”  in  a  policy,  ex¬ 
tends  to  all  the  crew,  including  boys, 
cook,  1  Doug .  11.  Cowp.  785. 

CCCLXXVI. 


A  confent  to  be  bound  by  a  verdict, 
in  one  of  many  cafes  on  the  fame  quef- 

tion, 
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tion,  in  infurance  or  otherwife,  means 
fuch  a  verdict,  as  the  court  thinks 
ought  to  ftand  as  a  final  determination 
of  the  matter.  3  Burr .  1477. 

3fnteflatesu 

Vide  Executors  and  Administra¬ 
tors. 


3)otnt^ol&ers, 


CCCLXXVII. 


If  a  horfc  or  other  perfonal  chattel  be 
given  to  two  or  more  abfolutely,  they 
are  joint-holders  or  tenants  thereof ; 
and  unlefs  the  jointure  be  fevered,  as 
by  one  felling  his  {hare  or  the  like,  the 
furvivor  £hall  have  it.  Lit .f  280,  281. 

CCCLXXVIII. 

But  if  the  jointure  be  fevered,  and  the 
fhare  be  fold  to  a  ftranger,  the  purcha- 
fer  and  the  remaining  part  owner,  {hall 
hold  it  in  common  without  furvivor- 

m 

Ihip.  Co*  Lit.  188.  193* 
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tabourets; 


CCCLXXIX. 

Such  labourers  and  artificers  as  leave 


or  defert  their  work  unfinifhed,  are 
punilhable  by  thejuftices.  Stat.  5  Eliz. 


CCCLXXX. 


All  perfons  who  have  no  apparent 
means  of  livelihood,  may  be  compelled 
to  work.  Ibid . 

Vide  Master  and  Servant.  No.  450. 


2Un£iio?D  anD 

ccclxxxl 


If  a  man  holds  a  houfe  or  land  at  will, 
rendering  rent  quarterly,  the  landlord 
may  determine  his  will  when  he  pleafes  ; 
but  if  he  determines  it  within  a  quarter, 
he  (hall  lofe  the  rent  which  fhould  have 
been  paid  for  that  quarter.  So  the  leflee 
may  determine  it  when  he  pleafes,  but 


then 
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then  he  mu  ft  pay  the  quarter’s  rent* 
2  Salk .  413. 

*  1 

CCCLXXXII. 

But  by  the  cuftom  of  London ,  a  tenant 
at  will,  under  the  yearly  rent  of  forty 
fhillings,  fhall  have  a  quarter’s  warn¬ 
ing  ;  and  paying  above  forty  {hillings, 
fhall  have  half  a  year’s  warning.  2 
Sidcrf.  20. 

CCCLXXXIII. 

If  the  lefior  covenants  to  repair  a 
houfe  but  doth  not,  the  leffee  may  do  it, 
and  with-hold  as  much  of  the  rent  as 
will  pay  himfelf.  1  Leon .  237.  Co. 
Lit .  54. 

CCCLXXXIV. 

Where  a  houfe  is  blown  down  by 

4 

tempeft,  the  law  excufes  the  leffee,  un~ 
lefs  there  is  a  covenant  to  repair  and  up¬ 
hold,  then  he  muft  rebuild.  Plowd .  29, 

CCCLXXXY. 

Removing  wainfeot,  floors,  windows, 
and  other  things,  once  fixed  to  the  free¬ 
hold 
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hold  of  a  houfe,  is  wade,  and  punifliable 
accordingly,  i  Salk.  368. 

-  .  L4 1  : 

CCCLXXXVI. 

But  fixtures  of  vats,  coppers,  tables, 
partitions  &c ,  for  the  convenience  of 
trade,  if  purchafed  or  affixed  by  the 
lefiee,  may  be  removed  by  him,  but  it 
muft  be  before  the  expiration  of  his  term. 
Ibid. 

CCCLXXXVII. 

Every  man  of  common  right  muft 
fupport  his  houfe,  fo  that  it  may  not  be 
an  annoyance  to  another.  1 1  Mod.  Rep . 

x7- 

CCCLXXXVIII. 

A  tenant  may  not  lawfully  remove 
goods  from  an  houfe  before  his  rent  be 
paid,  without  leave  of  his  landlord. 
Slat.  1 1  Geo.  2.  c.  19. 

v  **  /  .  -  *  *  V  1  .  I  * 

CCCLXXXIX. 

The  law  allows  a  landlord  to  enter  a 
houfe  to  view  repairs,  but  if  he  breaks 
the  houfe,  or  continues  there  all  night, 

K  he 


[  i3°  1 

he  is  a  trefpaflfer,  and  the  law  will  judge 
that  he  entered  in  for  that  purpofe. 
8  Rep.  146. 

cccxc. 

If  any  tenant  for  life  or  years,  or 
other  perfon  claiming  under  or  by  col- 
lufion  with  him,  fhall  wilfully  hold  the 
premifes  after  the  determination  of  the 
term,  demand  made,  and  notice  in  wri¬ 
ting  given,  by  him  to  whom  the  remain¬ 
der  or  reverfion  belongs,  for  delivering 
poffeffion,  he  fhall  pay  for  the  time  of 
fuch  detention  at  the  rate  of  double  the 
yearly  value.  Stat,  \Geo.  2.  c.  2  8. 

cccxci.  - 

\  -  V 

In  cafe  any  tenant  having  power  to 
determine  his  leafe,  fliall  give  notice  of 
his  intention  to  quit  the  premifes,  and 
fliall  not  deliver  up  the  pofTeflion  at  the 
time  contained  in  the  notice,  he  fhall 
thenceforth  pay  double  the  former  rent , 
for  fuch  time  as  he  continues  in  pof- 
feffion.  Stat .  11  Geo .  2.  c .  19* 


[  ] 


CCCXCII. 

Landlords  who  have  a  right  of  re¬ 
entry  for  non-payment  of  rent,  may 
ferve  an  ejedlment  on  their  tenants  when 
half  a  year’s  rent  is  due,  and  there  is  no 
fufficient  diftrefs  on  the  premifes  ;  but 
upon  tender  of  the  rent  and  cofts  within 
fix  months  after,  it  {hall  be  withdrawn, 
Stat .  4  Geo ,  2.  c,  28. 

CCCXCIII. 

Where  any  tenant  upon  leafe  at  rack- 
rent  fhall  be  one  year’s  rent  in  arrear, 
and  fhall  defert  the  demifed  premifes, 

leaving  them  unoccupied  fo  that  no  fuffi¬ 
cient  diftrefs  can  be  had,  two  juftices  of 

the  peace  (after  notice  affixed  to  the  pre¬ 
mifes  without  effedt)  may  give  the  land¬ 
lord  poffeffion  thereof,  and  thenceforth 
the  leafe  fhall  be  void.  Stat.  1 1  Geo .  2. 
c.  19. 

CCCXCIV. 

i  .  ~  •  ■  -*  '  J 

A  landlord  may  diftrain  for  his  rent 
-  upon  a  bankrupt’s  goods,  either  before 
or  after  the  affignment ;  but  if  he  ne- 

K  2  ;  glea 
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gleft  to  do  it,  and  fuffers  them  to  be  re¬ 
moved,  he  can  only  come  in  upon  an 
average  with  the  reft  of  the  creditors. 
But  if  the  goods  remain  on  the  premifes 
he  may  diftrein  them,  even  after  the 
meffenger  is  in  pofleffion,  or  after  fale  by 
the  affignees.  And  he  is  not  reftri<fted 
to  one  year  only,  as  in  the  cafe  of  execu¬ 
tions,  but  may  diftrein  for  his  whole 
,  > 

arrear.  i  Atk.  102,  3. 

cccxcv. 

Before  the  removal  of  goods  taken  in 
execution  from  the  premifes,  the  party 
at  whofe  fuit  it  is,  fhall  pay  to  the  land¬ 
lord  all  rent  due  upon  the  premifes,  pro¬ 
vided  it  amount  to  no  more  than  one 

>  V*  )  %  ■  , ' 

year’s  rent ;  but  if  it  exceed,  he  may,  after 
paying  the  landlord  one  year’s  rent,  pro-* 
ceed  to  execution.-  St  at.  8  Ann .  c.  14.* 

'*  But  the  fheriff  is  riot  obliged  to  wait  and  fee  if 
any  body  comes  and  demands  the  rent,  he  cannot 
take  notice  what  arrears  there  are,  but  if  the  landlord 
comes  and  acquaints  him  with  it,  then  and  not  till 
then  he  is  obliged  to  fee  the  year’s  rent  fatisfied,  be¬ 
fore  the  goods  are  removed.  Str,  97. 
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CCCXCVI. 

I  '  '  "N 

And  in  cafe  of  two  executions,  there 
fhall  not  be  two  years  rent  paid  to  the 
landlord,  for  the  intent  of  the  act  was  to 
referve  to  the  landlord  only  the  rent  for 
one  year,  and  it  was  his  own  fault  if  he 
let  it  run  more  in  arrear.  Therefore 
one  year’s  rent  being  paid  to  the  land¬ 
lord  on  the  firft  execution,  the  fecond 
execution  may  proceed.  Str.  1 024. 

Vide  Distress,  Lease,  Rent,  and 
Qualified  Property,  No.  491. 

legacy, 

CCCXCVil. 

If  a  legatee  dies  before  the  teftator,  it 
is  a  lapfed  legacy,  and  finks  into  the  re- 
fiduum.  3  P.  Wins,  1 14. 

f 

CCCXCVIII.  '  ... 

Yet  there  may  be  a  joint  legacy,  as 
well  as  a  joint  grant ;  as  if  A .  devifes 
200/.  a-piece  to  his  children,  and  if  any 

K  3  .  of 
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of  them  die  before  the  age  of  twenty- 
one,  then  his  legacy  to  the  furviving 
children.  Ibid .  113.  115. 

CCCXCIX.  - 

If  a  contingent  legacy  be  left  to  any 
one,  as  when  he  attains,  or  ifh.t  attains, 
the  age  of  twenty-one  years,  and  he  dies 
before  that  time,  it  is  a  lapfed  legacy. 
1  Burr .  327. 

cccc. 

A  legacy  to  be  paid  when  he  attains 
the  age  of  twenty-one  years,  is  a  veiled 
legacy,  and  if  he  dies  before  that  time 
his  reprefentatives  {hall  have  it.  Ibid. 

CCCCI. 

But  this  is  reftritfled  to  perfonal  eflate ; 
for  if  the  legacy  be  charged  on  the  real 
eilate,  to  be  paid  when  the  legatee  attains 
the  age  of  twenty-one  years,  and  he  dies 
before  that  time,  it  finks  into  the  land, 
and  his  reprefentatives  {hall  not  have  it. 
1  Fern.  204.  321.  2  P.  Wins .  610. 


C  *35  1 

CCCCII. 

A  vefted  legacy  due  immediately,  and 
charged  on  land,  or  on  money  in  the 
funds,  fhall  carry  intereft  from  the  tes¬ 
tator’s  death.  2  P.  Wms .  26,  27. 

CCCCIII. 

But  if  a  legacy  be  given  out  of  a  per- 
fonal  eftate  generally,  and  no  time  of 
payment  mentioned  in  the  will,  it  fhall 
carry  intereft  only  from  the  end  of  the 
year  after  the  death  of  the  teftator. 

2  P .  Wtns.  26. 

CCCCIV. 

If  a  legacy  is  payable  at  a  certain  day, 
it  fhall  carry  intereft  from  that  time  if 
not  paid.  1.  Vern.  262. 

ccccv. 

If  an  executor  becomes  a  bankrupt,  a 
legatee  is  to  be  a  creditor.  1  Show.  223.  ' 

CCCCVI. 

All  legacies  given  to  the  witneftes  of 
a  will  are  void.  Stat.  25  Get.  2.  c.  6. 

K  4 
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Slenfctng. 

CCCCVII. 

»  . 

If  I  lend  goods  or  chattels  to  a  friend 
gratis ,  to  be  ufed  by  him,  the  borrower 
is  bound  to  the  ftrictefl  care  and  dili¬ 
gence,  to  keep  the  goods  fo  as  to  reftore 
them  again  to  me,  becaufe  he  has  a  be¬ 
nefit  by  the  ufe  of  them  ;  and  therefore 
if  he  is  guilty  of  the  leaft  neglect  he  will 
be  anfwerable.  2  Ld.  Raym .  909. 

CCCCVIIL 

If  a  man  borrow  or  hire  a  horfe  or 
cart  or  any  other  thing,  that  may  be  ufed 
and  delivered  again,  and  ufe  it  for  the 
purpofe  and  in  the  manner  intended, 
and  it  is  injured  or  deftroyed  without  his 
default,  the  oWner  fhall  bear  the  lofs ; 
but  if  it  is  ufed  otherwife  than  according 
to  the  lending,  then  the  borrower  or 
hirer  fhall  be  chargeable.  Noys  Max . 
91. 


E  H7  ] 


CCCCIX. 

If  one  man  intrufls  another  with  mo¬ 
ney  to  be  put  out,  without  fpecifying 
the  manner,  and  the  perfon  to  whom  it 
is  intruded  lends  it  to  a  third,  then  in 
apparent  credit,  and  takes  a  proper  fe- 
furity  as  a  bond  Eifr,  and  the  borrower 
afterwards  becomes  infolvent,  the  lender 
{hall  not  be  chargeable.  12  Mod.  Rep . 

5°  9- 


ICcafe. 

ccccx. 

An  under-leafe  is  not  an  alignment, 
to  the  effect  of  working  a  forfeiture  un¬ 
der  a  provifo  not  to  affign.  1  Doug . 
57. 184. 

CCCCXI. 

* 

But  under  a  provifo  “  that  the  leafe 
{hall  become  void,  in  cafe  the  leffee,  his 
executors  or  adminiftrators,  {hall,  at  and 
during  the  faid  term,  fet,  let,  or  affign 
over,  the  faid  hereby  demifed  meffuage 
©r  dwelling  houfe,  or  any  part  thereof” — 
2  a  de- 


a  demife  by  the  leffee’s  adminijlratrix  for 

a  term  a  day  jfhort  of  the  expiration  of 

original  leafe,  is  bad.  2  Term  Rep .  425. 

* 

ccccxii. 

% 

A  prtndfo — that  a  leafe  fhall  become 
void  upon  the  leffee’s  committing  an  a£t 
of  bankruptcy,  and  being  found  a  bank¬ 
rupt,  is  good.  2  Term  Rep •  133. 

CCCCXI1I. 

When  the  whole  term  is  made  over 
by  the  leflce,  although  in  the  deed  by 
which  that  is  done,  the  rent  and  a  power 
of  entry  for  non-payment,  is  referved  to 
him,  and  not  to  the  original  lefior,  this 
is  an  aflignment  and  not  an  under-leafe. 

1  Doug .  i  87. 

CCCCXIV. 

What  cannot  be  fupported  as  an  af¬ 
lignment,  fhall  be  good  as  an  under- 
leafe,  againft  the  party  granting  it. 

1  Doug .  188. 
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CCCCXV. 


Where  a  leafe  is  ipfo  facia  void,  by  the 
condition  or  limitation,  no  acceptance 
of  rent  afterwards,  can  make  it  have 
continuance  as  between  the  grantor  and 
grantee,  i  Doug*  57.  Cro .  Eliz.  220. 

CCCCXVL 

Otherwife  it  is  of  a  leafe  voidable  only. 
Ibid. 


* 
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CCCCXVII. 

There  are  two  remedies  for  libels, 
one  by  indictment  for  the  public  offence, 
for  every  libel  has  a  tendency  to  a  breach 
of  the  peace,  by  provoking  the  perlon  li¬ 
belled  to  break  it,  which  offence  [  in  point 
of  law  j  is  the  fame  whether  the  matter  be 
true  or  falfe,  and  therefore  the  defendant 
is  not  allowed  to  juftify  himfelf  by  al¬ 
leging  the  truth.  5  Ref  125. 

CCCCXVIII. 


The  other  remedy  is  an  aftion,  which 
is  to  repair  the  party  in  damages  for 

the 
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the  injury  done  him ;  and  here  the  de¬ 
fendant  may  jufiify  himfelf  by  {hewing 
the  truth  of  the  fadts,  and  that  the  plain¬ 
tiff  has  received  no  injury.  Hob .  253. 
1 1  Mod.  Rep..  99. 

'  -  limitation  of  Action#* 

/ 

CCCCXIX. . 

Actions  upon  the  cafe,  except  for  dan¬ 
der  :  adtions  of  account,  except  where 
it  is  an  account  current  between  mer- 

1  . 

chants :  actions  of  debt,  except  upon 
bond ;  adlions  of  detinue,  trover,  trefpafs, 
and  replevin  :  muff  be  brought  within 
fix  years  of  the  caufe  of  adtion  ;  other- 
wife  the  plaintiff  cannot  recover.  Stat. 
2 1  fejc,  1 .  c.  16. 

ccccxx. 

So  adlions  of  affault,  battery,  wound¬ 
ing,  or  imprifonment,  muff  be  brought 
within  four  years.  Ibid. 


[  H*  ] 


CCCCXXI. 


And  actions  for  words  fpoken  in  de¬ 
famation,  mud  be  brought  within  two 
years,  and  not  after.  Ibid . 

CCCCXXII. 

But  if  the  party  having  caufe  of  aftion 
be  at  the  time  within  age,  a  married 
woman,  non  compos  mentis ,  imprifoned, 
or  beyond  the  feas,  they  (hall  be  at  li¬ 
berty  to  bring  their  action  within  fach 
limited  times,  after  their  coming  to  age, 
becoming  unmarried,  of  fane  memory,  at 
large,  or  returned  from  beyond  the  feas. 
Ibid . 

-  CCCCXXIII. 

It  is  no  plea  in  bar  of  the  ftatute  of  li¬ 
mitations,  to  fay  that  the  defendant  was 
beyond  fea,  for  the  plaintiff  may  outlaw 
him.  2  Salk.  420. 


CCCCXXIV. 


The  ftature  excepts  only  accounts 
which  are  current  between  merchants, 
and  not  any  that  are  dated  5  and  if  an  ac¬ 
tion 


[  J42  J 

I 

tion  is  brought  againfl  a  drawer  of  a 
bill  for  value  received,  that  is  no  account 
current,  but  a  ftated  account.  4  Mod . 

105. 

•  ccccxxv. 

An  acknowledgment  of  the  debt,  after 
the  commencement  of  an  action,  takes  it 
out  of  the  ftatute  of  limitations.  2  Burr. 
1099. 

CCCCXXVI. 

'  v  • 

«  / 

An  executor  requefted  a  debtor  of 
his  teftator’s,  to  pay  for  goods  bought 
above  lix  years  before  ;  the  debtor  denied 
that  he  bought  the  goods,  but  further 
faid,  “  prove  it  and  I  will  pay  you”.  The 
judges  gave  it  as  their  opinion,  “  that  if 
“  the  executor  proved  the  delivery  of  the 
“  goods  at  any  time ,  the  above  promife  was 
“  Sufficient  to  bring  the  cafe  out  of  the  fatute 
“  of  limitations  and  the  delivery  having 
been  proved,  judgment  was  given  for 
the  plaintiff.  1  Ld.  Raym .  38.  42. 

1  Salk .  29. 
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Maintenance. 

CCCCXXVII. 

Maintenance,  or  an  officious  intermed¬ 
dling  with  a  fuit  that  no  way  belongs  to 
one,  by  maintaining  or  affifting  either 
party  with  money,  to  profecute  or  de¬ 
fend  it,  is  punifhable  by  fine,  imprifon- 
ment,  and  a  forfeiture  of  i  o  /.  i  Hawk. 
P.  C.  c .  83.  Stat.  32  H.  8.  c.  9. 

CCCCXXVIII. 

So  to  bargain  with  a  plaintiff  or  de¬ 
fendant  to  divide  the  land  or  other  mat¬ 
ter  fued  for,  between  them,  if  he  prevail 
at  law,  whereupon  the  perfon  fo  aggree- 
ing  is  to  carry  on  the  fuit  at  his  own  ex- 
penfe,  is  a  fpecies  of  maintenance  called 
champerty,  and  is  punifhable  in  the  fame 
manner.  Stat .  of  Confp.  33  E.  1.  1  Hawk . 

C.  c .  84. 

t  • 

CCCCXXIX. 

But  a  parent  may  uphold  and  main¬ 
tain  a  child  in  his  law-fuits  without  be- 

ing 
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ing  guilty  of  maintaining  quarrels.  2 
Inft .  564. 

ccccxxx. 

So  a  child  is  juftifiable  in  defending 
the  perfon,  or  maintaining  the  caufe  of 
its  parents.  Ibid. 

CCCCXXXI. 

And  the  mafter  may  maintain  his 
fervant,  in  an  adlion  at  law  againft  a 
ftranger.  1  Black .  Com .  422. 

CCCCXXXII. 

Market-overt  (or  open)  in  the  country, 
is  only  held  on  the  fpecial  days  provided 
for  particular  towns  by  charter  or  pre- 
fcription ;  but  in  the  city  of  London 
every  day  except  Sunday  is  market  day. 
Cro<Jac.6  8. 

+  1 

CCCCXXXIII. 

The  market  place  fet  apart  by  cuftom 
for  the  fale  of  particular  goods,  is  alfo  in 

the 
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the  country  the  only  market  overt ;  but 
in  London  every  fhop  in  which  goods 
are  expofed  publicly  to  fale  is  market- 
overt  ;  though  for  fuch  things  only 
as  the  owner  profefles  to  trade  in. 
Godb .  1 3 1.  5  Rep.  83.  12  Mod .  Rep . 
521. 


Rafter  anD  Mediant, 

CCCCXXXIV. 

If  the  hiring  of  a  menial  fervant  be 
general,  "without  any  particular  time  or 
fpecial  agreement,  the  law  conftrues  it  to 
be  for  a  year.  Noys  Max.  91. 

.  ccccxxxv. 

> 

If  a  fervant  retained  for  a  year  hap¬ 
pen  within  the  time  of  his  fervice  to  fall 
fick,  or  to  be  hurt  or  difabled  by  the  aft 
of  God,  or  in  doing  his  matter’s  bufinefs, 
yet  the  matter  mutt  not  therefore  put 
fuch  fervant  away,  nor  abate  any  part 
of  his  wages  for  fuch  time.  Wood's 
Injl.  52. 


L 
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CCCCXXXVI. 

If  a  fervant  {hall  refufe  to  do  his  fer- 
vice,  that  is  a  departure  in  law,  although 
he  {till  ftay  with  his  mafter.  Dalt.  JuJl* 
187. 

CCCCXXXVIL 

If  a  man  gives  his  fervant  authority 
to  fell  goods,  and  he  doth  fo,  it  is  his 
mailer’s  fale  by  him.  Plowd .  Com . 

475- 

CCCCXXXVIII. 

If  &  fervant  fells  me  goods,  and  war¬ 
rants  them  to  be  of  a  certain  length  or 
quality,  the  a&ion  lies  againfl  the  mafter 
only,  and  not  againft  the  fervant.  Noy  s 
Max.'  17. 

CCCCXXXIX. 

The  wrong  of  the  fervant  is  looked 
upon  as  the  wrong  of  the  mafter  him- 
felf : — thus  he  {hall  never  be  a  gainer  by 
his  fervant’s  wrong,  for  no  man  fhall 
be  allowed  to  make  advantage  of  his  own 
wrong,  1  Black •  Com .  422. 
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CCCCXL. 

The  act  of  a  fervant  ftiall  not  bind 
the  mafter,  unlefs  he  adts  by  the  au¬ 
thority  of  the  mafter,  and  therefore  if  a 
mafter  fends  his  fervant  to  receive  mo¬ 
ney,  and  the  fervant,  in  Head  of  money, 
takes  a  bill,  and  the  mafter  as  foon  as  he 
is  told  thereof  difagrees,  he  is  not  bound 
by  this  payment ;  but  the  matter’s  acqui- 
efcence  in  any  fmall  degree  will  prove 
his  confent,  and  that  will  make  the  act 
of  the  fervant  the  a6t  of  the  mafter. 

2  Salk .  442.  2  Ld.  Raj .  928. 

r  «  .  %  ■ 

CCCCXLI. 

If  a  fervant  who  has  been  ufed  to 
take  up  cafh  for  his  mafter,  is  difeharg- 
ed,  and  he  afterward  takes  up  cafh  be¬ 
fore  notice  is  given,  or  his  difeharge  is 
notorious,  the  mafter  is  liable.  12  Mod. 
Rep.  346. 

CCCCXLII. 

,  I 

If  I  pay  money  to  a  banker’s  clerk,  or 
tradefman’s  fervant,  the  mafter  is  an- 

L  2  fwerable 
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fwerable  though  it  never  come  to  his 
hands ;  but  if  I  pay  it  to  a  clergyman’s 
or  a  phyfician’s  fervant,  whofe  ufual  bu- 
finefs  is  not  to  receive  it,  I  muil  pay  it 
over  again,  i  Black .  Com .  4.22. 

CCCCXLIII. 

If  a  fervant,  who  had  power  to  draw 
bills  of  exchange  in  his  mailer’s  name, 
is  difmilfed  from  his  fervice,  and  draws 
a  bill  fo  foon  after  that  the  world  cannot 
take  notice  of  his  difmiffion,  the  bill 
{hall  bind  the  mailer,  unlefs  there  is 
any  fraud  on  the  part  of  the  holder. 
12  Mod.  Rep .  346. 

/ 

CCCCXLIV. 

If  I  deal  with  a  tradefman  ufually  by 
by  myfelf,  or  conilantly  pay  him  ready 
money,  I  am  not  anfwerable  for  what  my 
fervant  takes  up  upon  truil.  Otherwiie 
it  is  if  I  ufually  fend  him  upon  truil,  or 
foxnetimes  upon  truil,  and  fometimes 
with  ready  money.  1  Black.  Com.  422. 

CCCCXLV. 

A  wife,  a  friend,  a  relation,  that  ufe 
to  transact  buiinefs  for  a  man  are,  with 
2  refpeft 
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rcfpecl  to  this,  his  fervants ;  and  the 
principal  muft  anfwer  for  their  conduit, 
for  the  law  implies  that  they  are  un¬ 
der  a  general  command.  Ibid. 

CCCCXLVI. 

If  a  fervant,  while  in  his  mailer’s 
fervice,  does  any  damage  to  a  Itranger  ; 
as  if  a  fmith’s  fervant  lames  a  horfe 
while  Ihoeing,  the  mailer  Ihall  anfwer 
for  it.  Ibid.  '• 

-  ■  /  "*'_  _  / 
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CCCCXLVII. 

Adtion  will  lie  for  inticing  or  taking 
away  my  fervant  out  of  my  fervice  and 
retaining  him.  Fitz.Nat.  Brev.  167. 

CCCCXLVIII. 

But  if  a  man  retain  another’s  fervant 
not  knowing  that  he  was  fo,  no  adtion 
will  lie  if  he  delivers  him  up  upon  no¬ 
tice  given  him.  Ibid.  168. 

CCCCXLIX. 

1 

If  a  man  beat  my  fervant  whereby 
I  lofe  his  fervice,  I  may  have  an  adtion 

L  3  '  againil 
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againft  him  and  recover  damages.  9 
Rep.  1 1 3. 

<  1  •  ...  •  ' 

CCCCL. 

If  any  lervant,  workman,  or  labourer, 
aflaults  his  matter,  his  matter’s  wife  or 
other  perfon  that  has  the  direction  or 
fuperintendance  of  him,  he  fhall  fuffer 
one  year’s  imprifonment  £sfr.  at  the  dif- 
cretion  of  the  juftices.  Stat.  5  Eliz,  c<  4. 

4  i  * 

CCCCLI. 

A  fervant  may  juftify  an  aflault  in 
defence  of  his  matter ;  but  it  has  been 
held  that  a  matter  may  not  in  defence 
of  his  fervant,  becaufe  he  might  have 

an  adtion  for  the  lofs  of  his  time.  1  Salk. 
407, 

CCCCLII. 

If  a  fervant  in  the  night  time  open  the 
ftreet  door,  and  let  in  perfons  who  rob 
the  houfe,  though  the  fervant  go  not 
out  with  them,  yet  it  is  burglary  in  him, 
2  Stra.  881. 

- 


( 


I 


[  *5 1  ] 


CCCCUII. 

The  inftant  a  negro  lands  In  England 
he  becomes  a  freeman,  that  is,  he  becomes 
protected  by  law  in  his  perfon,  and  his 
property ;  but  the  law  does  not  dif- 
folve  the  obligation  of  fervice  any  more 

than  in  regard  to  apprentices.  2  Salk . 

666. 

Vide  Nusance,  No.  471,  and  Main¬ 
tenance,  No.  431. 


Menace* 

,  / 

CCCCLIV. 

If  a  man  threaten  and  menace  ano¬ 
ther,  through  fear  of  which  his  bufinefs 
is  interrupted,  he  may  have  an  a€lion 
againft  him  and  recover  damages.  Finch . 
Z.  202. 

r 

I  .  t  M  * ,  I 

a^one?. 

CCCCLV. 

Any  perfon  may  cut,  break,  or  deface 
pieces  of  filver  money,  fufpefted  to  be 

L  4  coun- 
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counterfeit,  or  diminiflied  other  wife  than 
by  wearing ;  but  if  they  afterwards  ap¬ 
pear  to  be  good,  the  defacer  fhall  take 
them  at  their  full  value.  Stat .  8  &  9 
W.  3.  c.  21. 


Jl^egictf  0?  ^Mfmanagement* 


CCCCLVI. 

An  adtion  for  negledt  or  unlkilful 
management  in  a  phyfician,  furgeon,  or 
apothecary  lies  againft  him,  and  da¬ 
mages  are  recoverable.  3  Black.  Com. 

122. 

CCCCLVII. 


So  for  an  advocate  or  attorney  that 
betray  the  caufe  of  their  client,  or  being 
retained  negledt  to  appear  at  the  trial,  by 
which  the  caufe  mifcarries.  Finch  L , 
188. 

CCCCLVIII. 

Bad  practice  whether  it  be  for  curi- 
ofity  and  experiment  or  by  negledt,  is  a 
great  mifdemeanor  and  offence  at  the 
common  law.  1  Ld.  Raym.  214. 
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jIMance. 

CCCCLIX. 

An  aCtion  lies  not  for  a  common  and 

i, 

public  nufance,  for  it  is  indictable  ;  but 
if  any  perfon  receives  hurt  or  damage 
in  his  perfon  or  property  by  fuch  nu¬ 
fance,  he  may  have  an  action  for  it  and 
recover  damages.  5  Rep.  73. 

CCCCLX. 

,  •  *  »  A 

Whatever  unlawfully  annoys  or  doth 
damage  to  another  is  a  nufance,  and  may 
be  removed  by  the  party  aggrieved,^  as 
he  doth  no  riot  in  removing  it ;  but  if  he 
remove  it,  it  is  not  indictable.  5  Rep . 
101.  9  Rep.  55. 

CCCCLXI. 

t  # 

If  one  fees  his  neighbour  erecting  a 
nufance,  he  cannot  remove  it  till  it  be¬ 
comes  an  aCtual  nufance.  1 2  Mod.  Rep . 
510.  ; 


[  r54  I 

CCCCLXII. 

t 

If  a  man  have  lands  adjoining  to  a 
new  built  houfe,  he  may  build  upon  his 
land,  though  in  carrying  up  his  houfe 
he  darkens  his  neighbour’s  windows. 
Otherwife  it  is  if  he  Hops  anticnt  *  lights, 
which  is  a  private  nufance,  and  he  may 
enter  his  neighbour’s  land  and  remove 
the  obflrutfion,  or  have  an  adlion.  Lev . 
122.  2  Salk .  459. 

CCCCLXIII. 

1 

If  a  new  gate  be  unlawfully  erefted 
acrofs  the  public  highway,  it  is  a  com¬ 
mon  nufance,  and  any  one  palling  that 
way  may  cut  it  down  and  deftroy  it. 
Cro.  Car .  184.  Vide  397. 

CCCCLXIV. 

If  a  man  builds  his  houfe  fo  clofe  to 
mine  that  his  roof  overhangs  my  roof 
and  throws  the  water  off  his  roof  upon 
mine,  this  is  nufance  for  which  an 

*  By  antient,  is  here  underftood,  time  out  of  mind, 
a  SalL  459. 

2  action 


% 
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action  will  lie.  Fitz .  Atf/.  Brev.  184. 
But  this  may  be  juftified  by  cuftom  in 
London ,  by  building  on  an  old  founda¬ 
tion  to  any  height.  Wood r s  Injl.  443. 

CCCCLXV. 

•  § 

If  a  man  hath  a  water-courfe  running 
to  his  houfe  for  neceffary  ufe,  and  a 
tanner  ereCts  a  lime  pit  fo  near  it  that 
the  water  is  fpoiled,  it  is  actionable.  So 
if  dye-houfes  Ssfr.  are  ereCted,  and  the 
ftink  or  filth  deftroy  fifh  in  a  river. 
2  Roll.  Abr.  137* 

CCCCLXVI. 

An  aCtion  lies  for  hindering  the  whole- 
fome  air,  and  alfo  for  corrupting  the  air, 
but  not  for  intercepting  a  profpeCt. 
9  Rep.  58. 

ccccLxvn. 

.  % 

If  a  perfon  keeps  his  hogs  or  other 
noifome  animals,  fo  near  my  houfe  that 
the  ftench  incommodes  me,  and  makes 
the  air  unwholefome,  I  may  have  an 
aCtion  againft  him.  Ibid. 


[  156,  ] 


CCCCLXVIII. 

If  one  ftts  up  and  exercifes  any  of- 
fenfive  trade,  as  a  tanner,  a  tallow-chan¬ 
dler,  or  the  like,  in  a  place  where  they 
have  not  been  ufed,  his  neighbour  may 
have  an  aClion  againfl  him  ;  for  though 
theft  are  lawful  and  neceflary,  yet  they 
fiiould  be  exercifed  in  remote  places. 
Cro.  Car .  510, 

—  ,  * 

•  A  *  \ 

CCCCLXIX. 

-  /  (  '  N 

It  is  a  nufance,  to  flop  or  divert  wa¬ 
ter,  that  runs  to  another’s  meadow  or 
mill.  4  Rep .  89. 

CCCCLXX. 

If  one  does  any  ad  in  itfelf  lawful, 
which  tends  neceffarily  to  the  damage 
of  another’s  property,  it  is  a  nufance, 
and  is  actionable  ;  and  it  is  incumbent; 
on  him,  to  find  fome  other  place  to  do 

that  ad  in,  where  it  will  be  lefs  offenfive. 

/  .  % 

3  Black.  Com .  217. 


% 

/ 


/ 
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_  1  \ 

CCCCLXXI. 

"The  mafter  {hall  be  charged  if  any  of 
his  family  lay,  or  call,  any  nufance  in 
the  highway.  Noy  s  Max .  94. 

CCCCLXXII. 

If  a  man  has  notice  of  fome  mifchiev- 
ous  quality  in  his  dog,  and  he  afterward 
does  me  an  injury,  I  may  maintain  an 
adtion  of  damages  againft  the  mafter. 
12  Mod .  Rep .  555. 

1 

CCCCLXXIII. 

If  a  man  has  an  unruly  horfe  in  a 
liable,  and  leaves  open  the  liable  door, 
whereby  the  horfe  gets  forth  and  doth 
mifchief,  an  adlion  lies  againft  the  ma¬ 
fter.  1  Vent .  295. 

CCCCLXXIV. 

A  man  eredts  a  nufance  and  lets  it ; 
the  continuance  of  the  nufance  by  the 
leflee  is  a  nufance,  and  adtion  lies  againft 
him.  Cro.Jac.^ 73.  Moor  353. 


V 


( 


[  >iS  ] 

1  ,  / 

3 

parent  ants  . 

CCCCLXXV. 

Every  child  is  compellable,  if  of  fuf- 
ficient  ability,  to  maintain  and  provide 
for  his  parents  in  cafe  of  neceffity.  Stat. 
43  Eliz.  c.  2.  N 

CCCCLXXVI. 

The  father  may  lawfully  correct  his 
child,  being  under  age,  in  a  reafonable 

manner,  i  Hawk .  P .  C.  130. 

\ 

CCCCLXXVII. 

The  confent  or  concurrence  of  the 
parent,  to  the  marriage  of  his  child  un¬ 
der  age  is  neceflary,  and  without  it  the 
contradt  is  void.  26  Geo.  3.  c.  33. 

CCCCLXXVIII. 

i  ' 

A  father  has  no  power  over  his  fon’s 
eftate,  other  than  as  his  truftee  or  guar¬ 
dian,  and  he  muft  account  for  the  profits 
when  the  fon  is  of  age.  3  P.  Wins,  154. 
.x  Black.  Com.  449. 


t 


CCCCLXXIX. 


By  the  cudom  of  Lon  dm  the  tuition 
and  cudody  of  orphans,  children  of  citi¬ 
zens  and  freemen,  is  committed  to  the 
mayor  and  aldermen  of  the  city  of  Lon¬ 
don.  Co.  Lit.  88. 

)  .  *  i 

Vide  Assault  and  Battery,  No.  42. 
and  Maintenance,  429.  43°- 

partncrflrip, 

CCCCLXXX. 

1 

To  make  a  perfon  liable  as  a  partner, 
there  mud  either  be  a  contract  between 
him  and  the  odenlible  perfon,  to  fhare 
in  the  profit  and  lofs,  or  he  mud  have 
permitted  the  other  to  make  ufe  of  his 
credit,  and  to  hold  him  out  as  one  joint¬ 
ly  anfwerable.  1  Doug.  371. 

patutc 

cccclxxxi. 

If  perifhable  goods  lie  in  pawn  ’till 
they  are  fpoiled,  the  party  that  pledged 

them 
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them  fhall  bear  the  lofs,  unlefs  it  was, 
through  the  negledt  or  default  of  him 
that  hath  the  keeping  them.  Co.  Lit.  89. 


CCCCLXXXII. 

Where  money  is  lent  generally  on  a 
pledge,  the  lender  may  alfo  have  his 
remedy  againft  the  perfon  of  the  bor¬ 
rower,  unlefs  there  is  a  fpecial  agreement 
to  ftand  to  the  pledge  only.  2  Salk.  523. 

Vide  Qualified  Property,  No.  491. 
and  Sale,  No.  519. 


payment  of  £0oney. 

CCCCLXXXIII. 

Where  a  perfon  has  expended  his  own 
money  for  the  ufe  of  another  at  his  re- 
queft,  the  law  implies  a  promife  of  re¬ 
payment.  Carth.  446. 

CCCCLXXXIV. 

If  money  is  paid  by  miftake,  on  a 
bad  confideration,  through  extortion, 
imposition,  or  oppreffion : — or  where 

one 
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one  has  had  and  received  money  to  the 
ufe  of  another  ;  the  law  implies,  that  the 
receiver  undertook  and  promifed  to  ac¬ 
count  for  it  to  the  true  proprietor,  and 
will  repair  him  in  equivalent  damages, 
4  Burr .  1012. 

Vide  Bond,  No.  13  tv 


p20imfcs. 

CCCCLXXXV. 


A  verbal  promife  to  pay  the  debt  of 
another  in  confequence  of  forbearance, 
though  good  before  the  ftatute  of  frauds, 
9  Rep .  94.  is  now  void.  Stat .  29  C.  2. 


c*  3. 


CCCCLXXXVI. 


If  a  man  promife  to  deliver  a  thing  on 
fuch  a  day,  he  is  bound  to  do  it  without 

4 

requeft;  1  Lev .  284. 


CCCCLXXXVIL 


If  one  upon  a  good  confideration  doth 
afliime  or  promife  to  do  a  thing*  without 
any  time  fixed,  he  lhall  have  reafonable 

M  time 


t  1 

time  allowed  him  for  the  performance, 
but  no  more,  i  till.  Prac.  Reg.  gi. 

CCCCLXXXVIII. 

But  no  man  is  bound  to  his  pro- 
mife  without  good  confideration.  Noy  s 
Max.  g. 

Vide  Executors,  No.  276. 

r 

pjofecutton* 

V  . 

CCCCLXXXIX. 

If  a  man  profecutes  me,  and  his  fuit 
is  utterly  without  caufe,  I  may  have  an 
action  againft  him  for  unjuft  vexation, 
and  fhall  recover  damages.  Fitz.  Nat . 
Brev .  11 6. 


sA  butcher  &c.  felling  bad  or  un- 
wholefome  provifions*  and  a  vintner  for 
felling  bad  wine,  are  fever^ly  puniftv* 
able.  Stat. gi Hen,  3.  c.  6,7.  iz  C.  2. 
•  25  •  '  2 
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£}ualiSct>  ^opcrtp, 

CCCCXCI. 

A  carrier  has  a  qualified  property  in 
the  goods  he  carries ;  an  innkeeper  in 
thofe  he  fecures  ;  a  pawnbroker  in  thofe 
he  takes  as  a  pledge  ;  and  a  landlord 
in  thofe  he  diftreins  ;  fo  that  in  cafe  they 
are  damaged  or  taken  away,  he  may 
maintain  an  aclion  for  them.  Rep.  69. 

CCCCXCII. 

Though  the  finder  of  any  thing,  does 
not  thereby  acquire  an  abfolute  proper¬ 
ty  or  ownerfhip,  yet  he  has  fuch  a  pro¬ 
perty,  as  will  enable  him  to  keep  it 
againft  all  but  the  rightful  owner.  I 
Stra .  505. 

% 

&ent. 

CCCCXCIIL 

Rent  cannot  be  fued  for  in  the  court 
of  confidence  in  the  city  of  London ,  nor 
in  the  court  of  requefts  of  the  cIofwcr 
Hamlet i.  i  Doug .  245. 

M  2 


CCCCXCIV* 

If  a  tenant  be  in  arrear  of  rent  twenty 
years,  and  his  landlord  give  him  an 
acquittance  for  the  lajl  rent  due  ;  all  the 
reft  of  the  rent  in  arrear  will  be 
prefumed  to  be  paid  ;  and  fo  ftrong  is 
the  prefumption  in  law,  that  no  proof 
will  be  admitted  againft  it.  Co .  Lit , 

373- 

Vide  Landlord  and  Tenant, 
Distress,  and  Tender  of  Money* 

532* 

g>ale  of  dSooos, 

ccccxcv. 

If  a  man  agree  for  the  purchafe  of 
goods,  he  fhall  pay  for  them  before  he 
carry  them  away,  unlefs  a  term  of 
credit  is  exprefsly  allowed.  Noy  s  Max . 
87. 

CCCCXCVI. 

If  one  man  fays  the  price  of  a  horle 
or  other  thing  is  twenty  pounds,  and 

the 
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the  other  fays  I  will  give  you  twenty 
pounds,  hut  does  not  pay  immediately: 
it  is  at  the  option  of  the  fe’ler  whether 
he  ihali  lave  it  or  no5  except  a  day  was 
given  for  payment.  Ibid . 


cccexc  vii. 

The  property  of  a  horfe  Esfr.  fold  by 
bargain  and  contract  is  in  the  buyer  im¬ 
mediately  ;  but  the  leiler  may  ^eep  the 
horfe  till  he  is  paid  for  it,  though  he 
cannot  bring  an  adtion  for  the  money 
till  the  delivery,  unlefs  the  horfe  die  be¬ 
tween  the  contract  and  the  delivery. 
Ibid . 


ceccxcvm. 


An  adtion  doth  not  lie,  upon  a  bare 
affirmation  that  the  thing  fold  is  worth 
fo  much,  when  in  truth  it  was  not; 
but  otherwife  it  is,  if  it  was  warranted 
to  be  of  that  value.  Telv.  20. 


CCCCXCIX. 

V 

If  a  man  upon  the  fale  of  goods  war¬ 
rants  them  to  be  good,  the  law  annexes 
to  this  warranty  a  tacit  contract,  that 

M3  if 
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/  I 

if  they  be  not  fo,  he  {hall  make  com- 
penfation  to  the  purchafer ;  but  the 
warranty  mull  be  upon  the  fale,  not 
aft  er  it.  Fitz.  Nat.  Brev .  94.  Finch.  L* 
189.  unlefs  a  new  confederation  arifes. 

D. 

But  if  the  vendor  knew  the  goods  to 
be  unfound,  and  hath  ufed  any  art  to 
difguife  them ;  or  if  in  any  refpedt,  they 
differ  from  what  he  reprefents  them  to 
be  to  the  purchafer,  he  is  anfwerable 
for  their  goodnefs;  though  no  general 
warranty  will  extend  to  thofe  defe&s 
that  are  obvious  to  one’s  fenfes.  Finch 
L.  189. 


If  one  takes  up  goods  or  wares  of  a 
tradefman,  without  an  exprefs  agree¬ 
ment  for  a  price,  there  the  law  con¬ 
cludes  that  both  parties  intentionally 
agreed,  that  the  real  value  of  the  goods 
flaould  be  paid. 


E  i67  ] 


DIL 

If  two  perfons  come  to  a  {hop,  and 
one  buys,  and  the  other  to  procure  him 
credit  promifes  the  feller,  “  If  he  docs 
not  pay  you  I  will”  this  is  a  collateral  un¬ 
dertaking,  and  void  without  writing,  by 
the  ftatute  of  frauds ;  but  if  he  fays 
“  let  him  have  the  goods,  I  will  be  your 
paymajler ,”  this  is  an  undertaking  as  for 
himfelf,  and  he  {hall  be  intended  to  be 
the  real  buyer,  and  the  other  to  act  only 
as  his  fervant.  i  Salk.  27.  2  Term 

Rep.  jo.  . 

Din. 

After  earneft  given,  the  vendor  can¬ 
not  fell  the  goods  to  another  without  a 
default  in  the  vendee  ;  and  therefore 
if  the  vendee  does  not  come  and  pay  • 
and  take  the  goods,  the  vendor  ought 
to  go  and  requelt  him,  and  then  if  he 
does  not  come  and  pay,  and  take  away 
the  goods  in  convenient  time,  the  agree¬ 
ment  is  diffolved,  and  he  is  at  liberty 
to  fell  them  to  any  other  perfpn.  1  Salk. 

XI3- 

M4 
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DIV. 

% 

An  earneft  only  binds  the  bargain, 
and  gives  the  party  a  right  to  demand  ; 
but  then  a  demand  without  payment 
of  the  money  is  void.  Ibid* 

DV. 

i  * 

If  a  man  fells  me  goods  to  be  der- 
livcred  at  a  certain  day,  and  doth  not 
deliver  them,  I  may  have  an  adtion 
againft  him  and  recover  damages.  4 
Rep.  94. 

DVI. 

» 

So  if  he  delivers  them  in  bad  and  un¬ 
merchantable  condition.  Dyer ,  75. 

DVII. 

Where  a  perfon  is  intitled  t:o  a  thing 
in  grofs,  he  is  not  obliged  to  accept  it 
by  parcels  ;  thus  for  example,  if  A .  has 
Contracted  with  me  for  the  fale  of  ten 
pipes  of  wine,  which  he  is  bound  to  de¬ 
liver,  and  tenders  me  a  part  thereof  on¬ 
ly,  I  am  not  bound  to  accept  it.  5  Mod* 
Rep. 

J,  :  . 
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dviii. 

The  general  rule  of  law  Is,  that  all 
fales  and  contrails,  of  any  thing  ven¬ 
dible  in  fairs  or  market  overt,  (hall  not 
only  be  good  between  the  parties  $  but 
alfo  be  binding  on  all  thofe  that  have 
any  right  or  property  therein.  2  Infl . 

7*3- 

DIX. 

But  if  my  goods  are  flolen  from  me, 
and  fold  out  of  market  overt,  my  pro¬ 
perty  is  not  altered,  and  I  may  take 

«!  _ 

them  wherever  I  find  them.  5  Rep ,  83, 

DX. 

If  goods  are  wrongfully  taken,  and 
fold  or  pledged  to  any  pawnbroker  in 
London ,  Wejiminjler ,  or  Southwark ,  or 
within  two  miles  of  them,  the  property 
fhall  not  be  altered  thereby.  Stat .  1 

Jac •  I  •  C,  21. 

♦  v  *  V 

DXL 

Even  in  market  overt,  if  the  goods 
be  the  property  of  the  king,  fuch  fale, 

(though 
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(though  regular  in  all  other  refpe<5te) 
fhall  not  bind  him.  2  Injl .  713. 

I)  XII. 

If  goods  be  ftolen  from  a  common 
perfon,  and  then  taken  by  the  king’s  of¬ 
ficer  from  the  felon,  and  fold  in  open 
market,  flill  if  the  owner  has  ufed  due 
diligence  in  profecuting  the  thief  to 
conviction,  he  lofes  not  his  property  in 
the  goods.  Ibid .  Bacon  s  Ufe  of  the  Law . 
158. 

DXIII. 

If  the  buyer  knoweth  the  property  not 
to  be  in  the  feller,  or  if  there  be  any 
other  fraud  in  the  tranfadtion ;  if  he 
knoweth  the  feller  to  be  under  age,  or 
a  married  woman  not  ufually  trading 
for  herfelf ;  if  the  fale  be  not  originally 
and  wholly  made  in  the  market  or  fair, 
or  not  at  the  tifual  hours,  the  owner’s 
property  is  not  bound  thereby.  2  Injl . 

7 *3>  7X4* 

JDXIV. 

If  a  man  happens  to  buy  his  own 
goods  in  a  fair  or  market,  the  contradl 

fhall 


* 
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fhall  not  bind  him  fo  that  he  {hall  ren¬ 
der  the  price,  unlefs  the  property  had 
been  previoully  altered  by  a  former 
fale.  Perk .f.  93. 

DXV. 

1  «*  y  y\  y  x 

4  -  * 

Notwithftanding  any  number  of  in¬ 
tervening  fales,  if  the  original  vendor, 
who  fold  without  having  the  property, 
comes  again  into  poiTeffion  of  the  goods, 
the  original  owner  may  cake  them  if  he 
finds  them  in  his  hands.  2  Jnjl,  713* 

DXVI. 

— 

■'  •  -  »  *  n  %  *  <f  f  *  •  .  %  <  /  '  ' 

'Sale  on  a  Sunday  fhall  not  be  faid  fale 
in  a  market,  to  alter  the  property  of 
the  goods.  Noy  s  Max,  2. 

DXVII. 

Expofing  to  fale  any  wares  or  goods 
on  a  Sundayy  fubjedts  the  owner  to  a 
forfeiture  of  the  goods  to  the  poor 

StQt,  29  C,  2.  c.  7. 

i  \  •  *  *  . , 

DXVIIL 

If  a  vendor  of  goods  fells  them  as 
his  own,  and  his  title  proves  deficient, 

the 
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the  purchafer  without  any  exprefs  war- 
ranty,  may  have  an  adtion,  and  ftiall 
recover  the  value.  Cro.  Jac .  474.  1 

Roll.  Ab.  90. 

DXIX. 

If  goods  are  fold  after  a  writ  of  ex¬ 
ecution  delivered  to  the  fheriff,  the  fale 
is  conlidered  as  fraudulent ;  and  the 
property  of  the  goods,  is  bound  to  an- 
fwer  for  the  debt,  from  the  time  of  the 
delivery  of  the  writ.  St  at*  C  2 ,  c\  3. 
Skin.  257. 

Vide  Contract,  Husband  and 
Wife,  and  Infant. 

•  I  _  t  ,  ,  ‘  '•  f  i  * 

DXX. 

The  mafter  of  a  fhip  takes  goods  on 
board  to  carry  for  hire,  the  goods  are 
fpoiled,  an  adlion  lies  againft  the  ow¬ 
ners  or  the  mafter,  at  the  plaintiff's 
eledtion*  3  Lev •  258,  259. 


[  *73  1 


DXXI. 

A  matter  of  a  fliip  hath  no  property, 
either  general  or  fpecial,  in  his  being 
conftituted,  though  the  law  confidera 
him  as  an  officer,  who  mutt  render  an 
account  for  whatfoever  is  put  into  his 
cuftody,  and  therefore  whatever  mis¬ 
fortunes  happen,  or  Ioffes  occur,  through 
negligence,  wilfulnefs,  or  ignorance,  in 
himfelf  or  mariners,  he  is  anfwerable. 
Hob •  i  r  • 

DXXIL 

The  matter  of  a  fhip  buying  provi- 
fions  for  the  fhip,  and  having  money 
from  the  owners  to  pay  for  provifions, 
neverthelefs  takes  them  upon  credit, 
and  fails  ;  the  owners  are  liable  to  pay 
the  debt,  in  proportion  to  their  refpec- 
tive  fhares  in  the  fhip.  2  Vern.  643. 

DXXIII. 

The  matter  of  a  fhip,  at  his  peril, 
mutt  fee  that  all  things  be  forth-coming 
which  are  delivered  to  him,  let  what 
4  accident 


I 
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accident  foever  happen,  (the  adt  of  God, 

of  an  enemy,  and  perils  and  dangers  of 
^  _ 

the  feas,  only  excepted)  but  for  fire, 
thieves,  and  the  like,  he  muft  anfwer ; 
and  he  is  in  the  nature  of  a  common 
carrier,  and  though  he  receives  a  falary, 
yet  is  a  known  and  public  officer,  and 
one  that  the  law  looks  upon  to  anfwer  ; 
and  the  plaintiff  hath  his  election  to 
charge  either  mailer  or  owners,  or  both, 
at  his  pleafure,  though  he  can  have  but 
one  fatisfadtion.  Cro.  Jac.  330,  331. 

1  Sid .  36.  4  Rep.  84.  1  Mod.  285. 

2  Keb.  866.  3  Keb .  72.  112.  132.  138. 

DXXIV. 

The  captain  of  a  {hip  has  no  lien  on 
the  {hip  for  wages,  ftores,  or  repairs, 
done  in  England .  1  Doug.  1  o  1 . 

DXXV. 

If  a  {hip  be  in  the  river  'Thames ,  and 
money  be  laid  out  there,  either  in  the 
repairing,  fitting  out,  new  rigging,  or 
apparel  of  the  ffiip,  this  is  no  charge 
upon  the  ffiip,  but  the  perlon  thus  em¬ 
ployed,  muft  refort  to  the  mafter  or 
owner  for  payment,  2  P.  Wm.  367. 
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DXXVI. 

But  if  the  ihip  be  at  fea,  where  no 
treaty  or  contract  can  be  made  with 
the  owner,  and  the  mailer  employs  any 
perfon  to  do  work  on  the  ihip,  or  to  new 
rig  or  repair  the  fame,  this  for  neceflity 
and  encouragement  of  trade  is  a  lien 
on  the  ihip,  and  the  mailer  by  the  ma¬ 
ritime  law  is  allowed  to  hypothecate  the 

ihip.  Ibid \ 

DXXVII. 

The  repairer  of  a  ihip  has  his  eledlion 
to  fue  the  mailer  who  employed  him, 
or  the  owners,  but  if  he  undertakes  it, 
on  a  fpecial  promife  from  either,  the 
other  is  difcharged.  2  Stra .  816. 

DXXVIII. 

A  mailer  of  a  ihip  may  keep  the 
goods  till  he  is  paid  his  freight,  but 
if  he  once  parts  with  the  poiTeflion  of 
them,  he  cannot  re-take  them.  1 2  Mod . 
Rep .  51 1.  V  -!i  j 


Vide  Insurance. 


/ 
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ICeniser  of  $tottep. 

DXXIX. 

No  tender  of  payment  in  filver  mo^ 
ney  exceeding  25/.  at  one  time,  is  a 
fufficient  tender  in  law,  for  more  than 
its  value  by  weight,  at  five  fhillings 
and  two  pence  per  ounce.  St  at.  14  Geo . 

c •  42* 

DXXX. 

A  tender  of  money,  if  it  be  made 
at  any  time  before  the  day  expires,  is 
a  good  tender.  Co.  Lit .  202. 

DXXXI. 

1  1 

If  a  tender  is  made  of  more  than  is 
due,  the  perfon  to  whom  it  is  tendered, 
ought  to  take  out  what  belongs  to  him* 
5  Rep-  "5- 

DXXXII. 

A  tender  in  bags  without  (hewing  or 
telling  itj  is  good,  if  it  can  be  proved 
that  there  was  the  farm  to  be  tendered. 
Ibid. 


C  *77  3 

DXXXIII. 

A  tender  upon  tlie  premifes  before  the 
diftrefs  for  rent  is  taken,  makes  the  dif- 

trefs  wrongful.  A  tender  after  the  dif¬ 
trefs,  and  before  the  impounding  makes 
the  detainer  wrongful.  But  a  tender  af¬ 
ter  the  impounding  makes  neither  the 
one  nor  the  other  wrongful,  for  it  comet 
too  late*  8  Rep .  147. 

%x me* 

DXXXIV. 

A  month  in  law  is  a  lunar  month  of 
twenty-eight  days,  unlefs  otherwife  ex- 
prefled ;  therefore  a  leafe  for  twelve 
months,  is  only  forty-eight  weeks  ;  but 
a  leafe  for  a  twelvemonth,  is  good  for 
the  whole  year.  6  Rep .  62.  3  Burr * 

l455* 

DXXXV. 

In  the  fpace  of  a  day,  all  the  twenty- 
four  hours  are  reckoned.  The  law 
generally  rejedts  all  fractions  of  a  day,  to 
avoid  difputes.  Co *  Lit .  135. 
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V 

ICratse* 

DXXXVI. 

'  \  ..  -  -  J  C  *  --  i  ,  5. 

By  the  cuftom  of  London ,  no  perfon 
whatfoever,  not  being  free  of  the  city  of 
London ,  fhall  by  any  colour,  way,  or 
mean  whatfoever,  directly  or  indirectly, 
by  himfelf  or  any  other,  keep  any  fliop  or 
any  other  place  whatfoever,  inward  or 
outward,  for  fhew  or  putting  to  fale  of 
any  wares  or  merchandizes  whatfoever, 
by  way  of  retail,  or  ufe  any  trade,  oc¬ 
cupation,  myftery,  or  handicraft,  for 
hire,  gain,  or  fale,  within  that  city.  8 
Rep.  1 24. 

W'-  -  '  -  -  •-*  (  ■■  -  >.  A  .  \  t  > 

DXXXVII, 

•  .-tTi  ,  ’ "  T  / 

No  perfon  may  fet  up,  occupy,  ufe,  or 
exercife,  any  craft,  myftery,  or  occupa¬ 
tion,  within  England  or  Wales ,  except  he 
has  ferved  feven  years  as  an  apprentice 
thereto.  St  at.  5  JE/iz.  c.  4,  Vide  J39, 

540,  54Xi 
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DXXXVIII. 

Nor  may  he  fet  any  perfon  on  work 
therein,  except  he  fhali  have  been  ap¬ 
prentice,  or  having  ferved  as  an  appren¬ 
tice,  will  become  a  journeyman.  Ibid, . 

DXXXIX. 

But  the  widow  of  a  tradefman,  who 
by  cuftom  may  carry  on  her  hulband’s 
trade,  is  not  within  the  flatute.  2  Salk . 
610. 

DXL. 

And  for  trading  in  a  country  village, 
apprenticeftiip  is  not  neceflary.  2  Ld. 
Raym .  1 1 79. 

DXLI. 

Formerly  it  was  faid  that  the  reftrainu 
fhali  not  extend  further  than  the  words 
exprefsly  direct,  and  therefore  that  new 
arts  and  myfteries  are  not  within  the 
ftatute.  1  Roll.  Rep .  10.  1  Vent.  326. 

346.  But  it  has  been  fince  refolved 
otherwife.  2  Ld .  Raym •  1410*  1  Stra * 
663. 

N  2 
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DXLII. 

Perfons  not  having  ferved  an  appren- 
ticelhip,  and  following  a  trade,  either  as 
a  mafter  or  fervant,  without  any  effectual 
profecution  for  feven  years,  may  con-* 
tinue  to  follow  it  without  moleftation. 
2  Ld .  Raym .  1179.  2  Wilfon  168. 

DXLIIL 

All  officers,  foldiers,  and  mariner's, 
who  have  been  employ  ed  in  his  majefty’s 
iervice,  and  have  not  deferted,  may  ex- 
ercife  fuch  trades  as  they  are  apt  for,  in 
any  town  or  place.  Stat .  3  Geo .  3.  c,  8. 

DXLXV. 

An  apprentice  difcovering  two  offen¬ 
ders  guilty  of  coining,  fo  as  they  be  con¬ 
victed,  (hall  be  deemed  a  freeman,  and 
may  exercife  his  trade  as  if  he  had  ferved 
out  his  time.  Ibid, 

DXLV. 

A  perfon  legally  exercifing  a  trade, 

may  take  a  partner  who  hath  not  ferved 

an 
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an  apprenticefhip  to  the  trade,  provided 
the  partner  fhare  only  in  the  profits  and 
lofs  of  the  bufinefs,  and  do  not  actually 
exercife  the  trade,  i  Burr .  2. 

\ 

Xrcfpafs. 

DXLVI. 

If  I  command  one  to  commit  a  tref- 
pafs,  I  lhall  be  a  trefpafler.  Noy  s  Max. 

93- 

DXLVII. 

If  I  enter  a  tavern,  or  any  other  place 
where  I  may  lawfully  enter,  and  there 
commit  a  trefpafs,  the  law  will  judge 
that  I  entered  for  that  purpofe.  2  Roll . 
Abr,  561.  8  Rep*  147. 

Xxial. 

DXLVIII. 

An  attempt  to  influence  the  jury  cor¬ 
ruptly  by  promifes,  perfuafions,  en¬ 
treaties,  money,  entertainments,  and 
the  like,  is  called  embracery,  and  fub- 

N  3  jedts 
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jedts  the  offender  to  fine  and  imprifon- 
ment ;  and  the  juror,  if  it  be  by  taking 
money,  to  perpetual  infamy,  imprifon- 
ment  for  a  year,  and  a  forfeiture  of  the 
tenfold  value.  38  E.  3.  Jl*  1.  c.  12. 
32  H*  8.  c,  9.  1  Hawk .  P.  259, 
260. 

DXLIX. 

If  jurors  eat  or  drink,  at  the  coft  of 
him  for  whom  they  give  their  verdidl, 
before  they  are  agreed,'  or  if  they  call 
lots  whether  they  fhall  find  for  the 
plaintiff  or  defendant,  the  verdidt  may 
be  fet  afide  and  they  are  fineable.  Co* 
Lit .  227.  2  Lev .  205. 

DL, 

A 

If  the  plaintiff  or  any  for  him,  after 
the  evidence  given,  and  the  jury  are  re¬ 
tired  from  the  bar,  delivers  any  letter 
which  was  not  -  given  in  evidence,  to 
any  of  the  jury  touching  the  matter  in 
iffue,  it  fhall  make  void  the  verdidt,  if 
it  be  in  his  favour  ;  but  not  fo  if  for  the 
defendant.  So  e  converfo*  Co*  Lit*  227, 
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DLI. 

If  jurors  eat  or  drink  at  all,  or  have 
any  eatables  about  them  before  verdict, 
without  confent  of  the  court,  they  are 
fineable.  Owen  38.  Plowd.  $  19. 

DLII. 

A  witnefs  may  not  be  called  by  the 
jury,  to  recite  the  fame  evidence  he  gave 
in  court,  when  they  are  gone  from  the 
bar.  Cro.  Eliz.  189. 

DLIII. 

Nor  may  a  party  give  a  brief  or  notes 
of  the  caufe,  to  the  jury  to  confider  of ; 
if  he  doth,  both  he  and  the  jurors  may 
be  fined.  Moor  815. 

DLIV. 

Sick  and  decrepit  perfons,  perfons  not 
living  in  the  country ;  perfons  under 
twenty-one,  or  above  feventy  years  of 
age,  as  well  as  phyficians,  and  other 
medical  perfons,  counfel,  attornies,  of¬ 
ficers  of  the  courts,  and  clergymen,  are 

N  4  excufed 
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excufed  from  ferving  on  juries.  Stat, 
1 3  i.  c.  38.  7  &  8  W.  3.  c.  32. 
F.N.B.  166. 

1  4 

Vide  Evidence,  and  Witness. 


tUntatoful  ^Detention* 


DLV. 


If  a  man  be  unlawfully  detained  in 
any  manner,  it  is  falfe  imprifonment,  and 
confiderable  damages  are  recoverable; 
for  the  law  very  much  favours  liberty, 
2  Injl .  46. 


DLVI. 

If  one  man  deprives  another  of  his 
goods,  or  wrongfully  detains  his  wife, 
child  of  fervant,  the  owner  may  lawfully 
claim  and  retake  them,  fo  it  be  not  in 
a  riotous  manner,  nor  attended  with  a 
breach  of  the  peace.  3  Inji.  1 34,  Halef 
jlrial.  %  46, 


DLVII. 

The  very  denial  of  goods  to  him  that 
has  a  right  to  demand  them,  is  an  ^£tual 

con- 
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converlion  to  the  ufe  of  him  who  de¬ 
nies  them  ;  for  a  converhon  is  an  aflum- 
ing  the  property,  and  right  of  difpofing 
of  another’s  goods,  and  is  adtionable. 
6  Mod,  Rep .  212. 

elfurp, 

DLVIII.  '  , 

If  any  perfon  fhall  diredlly  or  indi* 
rectly  take  above  the  value  of  5  /.  for 
the  forbearance  of  1 00  /.  for  a  year,  and 
fo  after  that  rate  for  a  greater  or  a  leffer 
fum,  the  bond,  contract,  or  affurance, 
is  void,  and  he  fhall  forfeit  treble  the 
amount  of  the  principal.  Stat.  12  Ann « 
Ji.  2.  c.  i6p 

DLIX. 

There  can  be  no  ufury  without  an 
actual  loan.  1  Lutw .  273.  Sid .  27. 

DLX. 

An  agreement  to  pay  double  the  fum 
borrowed,  or  other  penalty  on  the  non¬ 
payment  of  the  principal  debt,  at  a  cer¬ 
tain 
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tain  day,  is  not  ufurious,  becaufe  it  is  in 
the  power  of  the  borrower  wholly  to 
difcharge  himfelf,  by  repaying  the  prin¬ 
cipal  according  to  the  bargain,  i  Hawk . 
JP.  C.  c .  82. 


DLXI. 

So  if  a  man  lend  another  100/.  for 
two  years,  to  pay  foy  .the  loan  30/.,  but 
if  he  pay  the  principal  at  the  year’s  end 
he  ihall  pay  nothing  for  the  interefl,  this 
is  not  ufury ;  unlefs  the  claufe  of  re¬ 
demption  be  mere  colour.  Cro .  Ja<%. 
509.  5  Rep.  69. 

DLXII. 

If  there  is  an  agreement  to  pay  legal 
intereft,  and  a  premium  is  paid  down 
over  and  above  the  intereft,  the  agree¬ 
ment  is  ufurious  and  void.  1  Doug . 

235- 

EjLXIII. 

But  the  penalty  is  not  incurred  if  the 
premium  itfelf  does  not  exceed  legal  in¬ 
tereft,  nor  till  more  than  legal  intereft 
is  aclually  received.  Ibid. 


1 
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DLXIV. 

Therefore  an  action  may  be  brought 
for  the  penalty,  though  more  than  a 
year  has  elapfed  fince  the  payment  of 
the  premium,  if  it  is  not  a  year  fince 
what  has  been  paid  exceeded  legal  in- 
terefl.  Ibid . 

DLXV. 

When  upon  a  negotiation  for  a  loan 
of  money,  the  lender  fays  he  cannot  ad¬ 
vance  the  money,  but  will  furnifh  goods, 
which  the  other  takes  and  fells,  if  the 
fecurity  given  is  for  a  fum  of  money, 
greatly  exceeding  the  value  of  the  goods 
and  five  per  cent .  intereft,  this  is  an 
uftirious  loan,  and  the  fecurity  and  con¬ 
tract  are  both  void,  2  Doug .  736. 

DLXVI. 

It  is  not  ufury  for  a  country  banker 
indifcounting  bills  to  take  over  and  above 
the  fi nz  per  cent,  difcount,  a  commiflion, 
agreeable  to  the  ufage,  on  the  amount 
of  the  bill,  2  ‘Term  Rep .  52, 


2 
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DLXVII, 

The  receipt  of  intereft  before  the  time 
when  it  is  in  ftridtnefs  due,  being  vo¬ 
luntarily  paid  by  the  debtor,  for  the 
greater  convenience  of  the  creditor,  or 
for  any  other  fuch  like  confideration, 
without  any  manner  of  corrupt  prac¬ 
tice,  or  any  previous  agreement  of  this 
kind  at  the  making  of  the  firft  contract, 
does  not  make  the  party  liable,  i  Hawk . 
i\  C.  c .  82. 

DLXVIII. 

The  grant  of  an  annuity  for  lives,  not 
only  exceeding  the  rate  allowed  for  in¬ 
tereft,  but  alfo  exceeding  the  known 
proportion  for  contracts  of  this  kind, 
in  confideration  of  a  certain  fum  of 
money,  is  not  within  the  meaning  of  the 
ftatute,  unlefs  there  be  fome  underhand 
bargain,  for  the  fecurity  of  the  repay¬ 
ment  of  the  principal  or  confideration 
money.  Ibid .  Cro .  Jac.  253. 

DLXIX. 

If  intereft  upon  a  bond  exceeds  five 
per  cent .  per  annum ,  where  the  principal 

and 
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and  intereft  are  poffibly  in  hazard,  upon 
any  contingency  or  cafualty ;  or  if  there 
is  a  hazard  that  one  may  have  lefs  than 
his  principal,  as  upon  a  return  of  a  fliip 
from  fea,  thefe  are  not  ufury.  Show .  8. 

DLXX. 

But  if  the  intereft  only  be  hazarded  on 
fuch  a  contract,  and  the  whole  principal 
fecured,  the  whole  is  ufurious.  Cro, 
Jac.  508. 

DLXXI. 

It  is  not  material,  whether  the  pay* 
ment  both  of  the  principal,  and  alfo  of 
the  ufurious  intereft,  be  fecured  by  the 
fame  or  by  different  conveyances,  but 
all  writings  whatsoever  for  the  ftrength- 
ening  fuch  a  contract  are  void.  1  Hawk.* 
P.  C.  c .  82. 


DLXXII. 

A  contract  referving  to  the  lender,  a 
greater  advantage  than  is  alic  vred  by  the 
ftat  ate,  is  equally  within  the  meaning  of 
it ;  whether  the  whole  be  referved  by 
way  of  intereft,  or  in  part  only  under 

that 
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that  name,  and  in  part  by  way  of  rent 
for  a  houfe,  let  at  a  rate  plainly  exceed¬ 
ing  the  known  value.  Cro.  Jac .  440. 

DLXXIII. 

The  conftruclion  of  cafes  of  this  na¬ 
ture,  muft  be  governed  by  the  circum- 
ftances  of  the  whole  matter,  from  which 
the  intention  of  the  parties  will  appear 
in  making  the  bargain  ;  and  if  it  was  in 
truth  ufurious,  it  is  void,  however  it 
may  be  difguifed  by  a  fpecious  alfurance. 
1  Hawk.  P .  C.  c.  82.  5  Rep%  6g% 

DLXXIV. 

If  a  man  gives  a  ufurious  bond,  and 
tenders  the  whole  money,  yet  if  the  par¬ 
ty  will  take  only  the  legal  intereft,  he 
fhali  not  forfeit  the  treble  value  by  the 
ftatute.  4  Leon.  43- 

DLXXV. 

But  though  the  treble  value  is  not 
forfeited,  unlefs  fomething  be  taken  above 
the  legal  rate;  yet  the  very  contrail 
alone  avoids  the  fecurity.  1  Hawk. 
P.  C.  c.  82,  Cro%  Eliz.  20. 
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DLXXVI. 

<  V 

Upon  an  information  upon  the  fta- 
tute  of  ufury,  he  who  borrows  the  mo¬ 
ney  may  be  a  witnefs  after  he  hath  paid 
the  money,  i  Ld.Raym .  1-9 1.  2  RolL 

Abr .  685. 

Vide  Bankrupt,  No.  64. 

-  .  1 

mm. 

DLXXVII. 

All  perfons  are  capable  of  making 

.  / 

wills,  except  fuch  as  are  of  non-fane  me¬ 
mory,  married  women,  perfons  attainted, 
or  convicted  of  felony  or  treafon,  per¬ 
fons  outlawed,  or  excommunicate,  and 
infants.  Went .  Off.  Ex.  14. 

DLXXVIII. 

infant  of  the  age  of  eighteen 
years,  may  make  a  teftament  of  goods 
and  chattels,  and  conftitute  executors ; 
though  fometimes  wills  have  been  made 
by  infants  of  fourteen  years  of  age,  and 
the  common  law  has  refufed  to  inter¬ 
meddle,  Wood's  Inf .  319, 


t  «9*  1 
DLXXIX. 

But  an  infant  under  twenty-one  years 
of  age,  cannot  devife  lands.  Went.  Off, 
Ex.  212.  Co.  Lit.  89. 

w  4  .  <  i  •  •  i  - 

DLXXX. 

All  devifes  of  lands  and  tenements 
muft  not  only  be  in  writing,  but  be 
figned  by  the  teftator,  or  fome  perfon 
in  his  prefence,  and  by  his  exprefs  di¬ 
rection  ;  and  be  fubfcribed  in  the  pre¬ 
fence  of  three  or  four  credible  witneffes. 
St  at.  29  C.  2.  c.  3.  But  though  the 
witneffes  muft  all  fee  the  teftator  fign, 
or  at  leaft  acknowledge  the  figning*  yet 
they  may  do  it  at  different  times*  though 
they  muft  fubfcribe  in  his  prefence. 
1  P.  Wms.  740.  Freem.  48 6-  2  Ch, 

Caf,  109.  Prec.  Chan.  185. 

DLXXXI. 

k 

If  a  teftator  in  a  ftate  of  infenfibility 
when  his  will  is  attefted,  it  is  not  ex¬ 
ecuted  within  the  meaning  of  the  Stat. 
29  C.  2.  c.  3.  although  he  be  corporeally 
prefent.  1  Doug.  241. 


[  J93  3 

DLXXXII. 


It  is  Sufficient  if  the  teftator  was  in  a 
Situation  where  he  might  have  Seen  the 
witnefTes  fign.  i  Doug.  242. 

DLXXXIII. 

It  is  not  neceffary  that  the  teftator 
fliould  fign  in  the  preSence  of  the  wit- 
nelSes  if  he  acknowledge  his  hand- writ¬ 
ing  to  them  all  ;  and  Such  acknow¬ 
ledgement  may  be  to  each  at  different 
times.  2  Vez.  454.  3  P .  Wms.  252. 

DLXXXIV. 

The  Sealing  of  a  will  is  a  figning 
within  the  meaning  of  the  29  Car .  2. 
c.  3.  1  Str .  68,  69. 

DLXXXV. 

A  republication  requires  the  fame 
Solemnities  as  the  original  publication, 

1  Doug .  36. 

;  dlxxxvl 

No  lands  purchafed  after  the  devife 
is  made,  will  pafs  under  it,  unlefs  Sub- 

O  Sequent 


1 
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1  .  I  ' 

fequent  to  the  contradl  or  purchafe  the 
devifor  republifhes  his  will.  Moor  255. 

Cro.  Eliz.  493.  1  Salk.  238. 

*  ■■  • 

DLXXXVII. 

* 

Written  wills,  where  there  is  no  de- 
vife  of  lands,  need  no  witnefs  of 
their  publication  ;  though  the  fafer  way 
is  to  have  witneffes.  Godolph .  p.  1 .  c. 
21.  Glib .  Rep.  260. 

DLXXXVIII. 

t  ,  ,  , 

A  teftament  of  chattels  or  perfonal 
property,  written  in  the  teftator’s  own 
hand,  though  it  has  neither  his  name 
nor  his  feal  to  it,  nor  witneffes  pre- 
fent  at  its  publication,  is  good ;  provi¬ 
ded  the  hand-writing  be  clearly  and 
fufficiently  proved.  Ibid , 

.  DLXXXIX. 

It  is  not  fufficient  that  the  teflator 
hath  his  memory  to  anfwer  ufual  and 
familiar  queflions,  when  he  makes  his 
will ;  but  he  ought  to  have  a  difpofing 
memory,  fo  that  he  is  able  to  difpofe 
of  his  lands  ii fc.  with  underfianding 
and  rcafon.  6  Rep.  23.  3 
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DXC. 

No  evidence  of  verbal  declarations 
by  the  teftator,  can  be  allowed  to  ex¬ 
plain  a  will,  and  give  it  another  fenfe 
than  can  be  collected  from  the  will 
{landing  alone.  4  Rep .  4.  Cro.  Eliz . 
498. 

DXCI. 

No  word  in  a  devife  {hall  be  void, 
if  it  may  have  any  good  expofition. 
Cro.  Eliz .  696. 

DXCII. 

The  fir  ft  grant  and  the  laft  will,  are 
of  the  greateft  force.  Co.  Lit.  1 12. 

DXCIII. 

If  there  be  not  apt  words,  yet  if  the 
intent  may  be  colle<5ted,  it  is  fufficient. 
Cro.  Eliz.  745. 

DXCIV. 

The  laft  words  in  a  will  controul  the 
firft.  Plowd.  Com.  54 1. 

O  2 


[  ^6  ] 

DXCV. 

No  written  will  can  be  revoked  or 
altered,  by  a  fubfequent  nuncupative 
one,  except  it  be  in  the  life-time  of  the 
teftator  reduced  to  writing,  and  read 
over  to  him  and  approved  ;  and  proved 
to  have  been  fo  done,  by  the  oath  of 
three  competent  witneffes  at  the  lead. 
St  at.  29  C.  2,  c.  3. 

DXCVI. 

A  revocation  is  good,  if  the  teftator 
acknowledge  his  fignature,  though  he 
do  not  fign  in  the  prefence  of  the  wit¬ 
neffes.  1  Doug.  244. 

DXCVI  I. 

No  nuncupative  will  fhall  in  any 
wife  be  good,  where  the  eftate  be¬ 
queathed  exceeds  30/.  unlefs  proved  by 
three  competent  witneffes  prefent  at  the 
making  thereof,  and  unlefs  they,  or  forne 
of  them,  were  fpecially  requefted  by  the 
teftator  himfelf ;  and  unlefs  it  was  made 
in  his  laft  ficknefs,  in  his  own  habita¬ 
tion,  or  where  he  had  previoufly  re- 

fided 


I 


I  ' 
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fided  ten  days  at  lead  ;  except  he  be 
furprifed  with  ficknefs  on  a  journey,  or 
from  home,  and  dies  without  returning 
to  his  dwelling.  Ibid, 

DXCVIII. 

No  nuncupative  will  fhall  be  proved 
by  the  witnefles,  after  fix  months  from 
the  making,  unlefs  it  were  put  in  writ¬ 
ing'  within  fix  days.  Nor  fhall  it  be 
proved  till  fourteen  days  after  the  death 
of  the  teftator,  nor  till  procefs  hath  firft 

iffued  to  call  in  the  widow  or  next  of 

♦ 

kin.  Ibid, 

DXCIX. 

A  nuncupative  will  is  a  will  by  word 
of  mouth  ;  it  is  a  verbal  declaration  of 
the  teftator’s  mind,  which  is  afterwards 
reduced  into  writing  ;  and  it  is  good  to 
difpofe  of  perfonal  eftate  but  not  of 

lands.  2  Nelf,  Abr,  1191. 

\ 

•  \ 

DC. 

The  neceffity  of  leaving  the  heir  a 
fhilling  or  fome  exprefs  legacy  is  a 
groundlefs  vulgar  error.  2  Black.  Co?n. 

5°3* 
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I 
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DCI. 

It  hath  been  held,  that  without  an  ex- 
prefs  revocation,  if  a  man,  who  hath 
made  his  will,  afterwards  marries  and 
hath  a  child,  this  is  a  prefumptive  or 
implied  revocation  of  his  former  will, 
which  he  made  in  his  flate  of  celibacy. 
lb .  502.  Ld.  Rciym.  441. 

DCII. 

Marriage  and  the  birth  of  a  child, 
certainly  amount  to  a  revocation  of  a 
will,  if  it  is  of  all  the  teftator’s  land. 

1  Doug .  39, 

DCIII. 

Marriage  alone  is  a  revocation  of  a 
will  of  land  by  a  woman.  Ib .  35. 

V.  *  , 

DCIV. 

If  a  will  is  in  two  parts,  and  the  tei- 
tator  cancels  the  one  in  his  own  cuftody, 
that  is  a  revocation.  Ibid.  40. 

DCV. 

A  will  revoked  by  a  fubfequent  will,, 
but  not  cancelled,  is  re-eftabliflied  by 
cancelling  the  fubfequent  will.  Ibid \ 


[  *99  ] 


Sftlttnefs, . 

DCVI, 

If  a  man  be  fubpcenaed  as  a  witnefs 
upon  a  trial,  he  muft,  laying  afide  all 
pretences  or  excufes,  appear  in  court,  on 
pain  of  ]  oo  /.  to  be  forfeited  to  the 
king,  and  i  o  /.  together  with  damages 
equivalent  to  the  lofs  fuftained  by  the 
want  of  his  evidence,  to  the  party  ag¬ 
grieved.  3  Black.  Com .  369.  But  wit- 
neffcs  ought  to  have  a  reafonable  time 
to  put  their  own  affairs  in  fuch  order, 
that  their  attendance  upon  the  court 
may  be  of  as  little  prejudice  to  them- 
felves  as  poffible  :  and  the  court  of  B .  R. 
held  that  notice  at  two  in  the  afternoon 
in  the  city,  to  attend  the  fittings  that 
evening  at  Wejlminjler ,  was  too  fliort  a 
time.  Str.  510. 

DCVII. 

A  witnefs  who  wilfully  abfents  him- 
felf  may  be  attached  for  contempt,  or 
an  a&ion  on  the  cafe  will  lie  againft  him. 
1  Doug.  561. 

o4 
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%  — 

DCVIII.  '  - 

I  V 

But  if  a  witnefs  is  unable  to  travel, 
a  judge  may  excufe  his  non-appearance, 
and  certify  his  examination.  Wood's 
Injl.  599. 

DCIX. 

Where  a  witnefs  cannot  be  prefent  at 
the  trial,  he  may,  by  the  confent  of  the 
plaintiff*  and  defendant,  or  by  rule  of 
court,  be  examined  upon  interrogatories 
at  the  judge’s  chamber.  Ibid \ 

DCX. 

# 

But  no  witnefs  is  bound  to  appear  at 
all,  unlefs  his  reafonable  expences  be 
tendered  him ;  and  if  he  appears,  he  is 
not  bound  to  give  evidence,  till  fuch 
charges  are  actually  paid  him ;  except 
he  both  refides,  and  is  fummoned  to 
give  evidence,  within  the  bills  of  mor¬ 
tality.  3  Black.  Com .  169. 

DCXI. 

No  counfel,  attorney,  or  other  perfon, 
intrufted  with  the  fecrets  of  the  caufe 

by  the  party  himfelf  fhall  be  compelled, 

.  or 
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or  perhaps  allowed,  to  give  evidence  of 
fuch  matters  of  privacy.  But  he  may 
be  examined  as  to  mere  matters  of  fadl, 
as  the  execution  of  a  deed  or  the  like, 
which  might  have  come  to  his  know¬ 
ledge  without  being  intruded  with  the 
caufe.  Ibid.  jyo.  Law  of  Nifi  Prius  267. 

DCXII. 

If  a  juror  knows  any  thing  of  the  mat¬ 
ter,  he  may  be  fworn  as  a  witnefs,  and 
give  his  evidence  publicly  in  court. 
Styl.  233.  1  Sid.  133. 

DCXIII. 

/ 

The  law  judges  generally,  that  it  is 
not  proper  to  admit  a  man  to  fwear  that 

to  be  true,  which  it  is  plainly  his  intereft 
fliould  be  true.  2  Hawk.  P.  C.  433. 

DCXIV, 

_  / 

All  perfons  of  what  religion  or  coun¬ 
try  they  may  be,  that  have  the  ule  of 
their  reafon,  are  to  be  received  and  ex¬ 
amined,  except  fuch  as  are  infamous 
or  fuch  as  are  intereded  in  the  event 
©f  the  caufe  ;  but  it  mud  be  a  prefent , 

not 
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not  a  future  contingent  intereft.  2  Salk. 
690.  Bull.  288 .  Co.  Lit.  6.  237,  1 

Salk .  283.  287. 

DCXV. 

- '  i','  ■  > ' 

i 

The  hufband  cannot  be  a  witnefs  for 

\  \  -  '  .  t 

or  againfl  the  wife,  nor  the  wife  for  or 
againft  the  hufband,  becaufe  their  in- 
1  terefts  are  the  fame  (unlefs  in  criminal 
cafes).  Bail  cannot  be  a  witnefs  unlefs 
exonerated. — All  others  are  competent 
witneifes,  though  the  jury,  from  other 
circumitances  judge  of  their  credibility. 
1  Salk.  283.  287.  Str.  436.  140.  1122. 
1  P.  Wms.  239. 

1 

DCXVI.  ’  , 

Witneffes  cannot  teftify  a  negative, 
but  only  an  affirmative.  Co.  Lit.  6. 

DCXVII. 

/  • 

No  man  is  bound  to  anfwer  a  queftion 
which  tends  to  criminate  himfelf.  2 
Hawk.  P.  C .  433.  State  Trials  v.  1. 

,557- 


V 


[  2°3  3 
•  DCXVIII. 

t  ' 

As  every  witnefs  fwears  to  depofe  the 
whole  truth,  fo  he  is  not  to  conceal  any 
part  of  what  he  knows,  whether  he  be 
interrogated  to  that  point  or  not,  3 
Black .  Com .  372. 

DCXIX. 

An  executor  may  be  fworn  in  a  caufe 
relating  to  the  will,  where  he  is  not  a 
refiduary  legatee,  becaufe  he  is  no  more 
than  a  truftee,  and  has  no  intereft.  Mod. 
Rep.  107. 

Vide  Evidence,  and  Trial, 


/ 


t 
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EXPLANATION 

-OF  THE 

'  t  ' 

LAW  TER  MS 

I 

Made  ufe  of  in  the  foregoing  Collection. 


Chattels— 


Detinue 


comprehends  all  goods  moveable 
and  immoveable,  except  fuch  as 
are  in  the  nature  of  freehold, 
or  part  of  it.  Under  this  term  a 
leafe  for  years  will  pafs. 

-is  a  writ  that  lies  againft  him  who 
having  goods  or  chattels  delivered 
to  keep,  refufes  to  deliver  them. 
In  this  a&ion  the  thing  detained  is 
to  be  recovered  ;  but  if  one  can¬ 
not  recover  the  thing  itfelf,  he  (hall 
recover  damages  for  it  and  alfo 
for  the  detainer. 


Distreinor 


-is  the  landlord  who  feizes  the 
goods  of  his  tenant  by  way  of  dif- 
trefs  for  his  rent. 


Devise 


-is  properly  a  gift  of  lands  or  tene¬ 
ments  by  will  in  writing. 


20<5  'EXPLANATION. 

Devisor  -  — is  he  who  makes  fuch  a  gift. 

Freehold  -  — is  that  land  or  tenement  which  a 

man  holds  in  fee-fimple,  fee-tail* 
or  for  term  of  life. 

Hypothecate  —is  to  pledge  the  {hip  for  necefiary 


repairs,  rigging,  &V. 

Intestate 

* 

*  *  ' 

— is  he  who  dies  without  having 

made  and  left  a  will. 

\  .  ; 

Indorser  - 

—is  the  perfon  who  indorfes  a  bill 
of  exchange. 

Indorsee  - 

— is  the  perfon  to  whom  it  is  in- 
dorfed. 

* , 

Judgment  - 

— here,  fignifies  money  due  upon  the 
judgment  of  any  court  of  record, 
or  upon  a  judgment  acknowledged 
for  a  debt. 

Juror 

— is  he  who  ferves  on  a  jury. 

Legatee  - 

— is  he  to  whom  a  legacy  is  be¬ 
queathed  by  will. 

Obligor 

— is  he  who  figns  or  makes  a  bond, 
and 

Obligee 

( 

— is  he  to  whom  it  is  made. 

Ordinary  - 

—is  he  that  hath  ordinary  jurifdic- 

tion,  as  the  bifhop  or  any  other 
that  hath  exempt  and  immediate 
jurifdidlion  in  ecclefiaftical  caufes. 
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E  X 

Replevy 

Rescous 

Recognizance 

Remainder 

Reversion 

Statute  - 


Testator  - 

I 

i 

Tenement  - 


L  A  N  A  T  I  O  N. 

I 

■is  to  redeem  the  goods  taken  in 
diftrefs,-  by  putting  in  legal  fure- 
ties  to  anfwer  the  diftreinor  in  a 
court  of  law. 

dignifies  a  forcible  fetting  at  liberty 
a  perfon  arretted,  or  goods  taken, 
by  the  pro  cels  or  courfe  of  law. 

is  a  bond  or  obligation  of  record, 
entered  into  before  fome  court  of 
record,  or  before  a  magiftrate  du¬ 
ly  authorifed. 

■is  an  eftate  limited  in  lands  or  te¬ 
nements,  to  be  enjoyed  after  the 
eftate  of  another  is  expired. 

-is  the  refidue  of  an  eftate,  which 
after  the  limitations  ceafe,  reverts 
to  the  original  donor  or  his  heirs. 

-here,  is  a  ffiort  writing  in  the  na¬ 
ture  of  a  bond,  for  the  fecurity  of 
money  to  a  private  perfon  made 
before  a  magiftrate,  as  a  ftatute 
merchant,  or  a  ftatute  ftaple. 

-is  the  perfon  wffio  died  leaving  a 
will. 

» 

■comprehends  not  only  lands  and 
other  inheritances  that  are  held, 
but  alio  offices,  rents,  commons, 
profits -arifing  out  of  lands  and  the 
like,  wherein  a  man  hath  any 
freehold. 


2o8; 


EXPLANATION. 


Trover 


■is  an:  adlion  which  a  man  hath 
again!!  one  who  having  found  any 
of  his  goods  refufeth  to  deliver 
them  upon  demand  :  or  if* another 
hath  in  his  pofi’effion  my  goods, 
by  delivery  to  him  or  otherwife, 
and  lie  fells  or  makes  ufe  of  them 
without  my  confent,  this  is  a  con- 
verfion  for  which  trover  lies  :  fo 
if  he  doth  not  actually  convert 
them,  but  refufeth  to  deliver  them 
on  demand. 


Vendor 


—is  he  who  fells  goods. 


F 


N 


S. 


Shortly  will  be  publijljed. 

By  the  fame  Compiler, 

Points  in  Law  and  Equity,, 

Selected  for  the 

Information,  Caution,  and  Direction, 

O  F 

Gentlemen,  Landholders,  Farmers, 

"With  References  to  the 

Statutes,  Reports,  and  other  Authorities,  upon  which 

they  are  founded. 


To  be  had  of  T.  Cadell,  JBookfeller,  in  the  Strand. 


